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INTRODUCTION. 


ITI To the 2 e Y | Y 
SIMPLE AND coMPounD,. 9 
MADE: USE OF IN: SCOTLAND: : 


CONTAINING: 


DinEcTIONS for drawing SECURITIES, in Caſes which 
moſt commonly occur, with ExamPLEs according to 
the beſt modern Practice, with hiſtorical Notes, ſer- 
ving to explain and illuſtrate the Words and Phra - 
ſes uſed in theſe Writs. 
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5 ro WHICH ARE ADDED 
BY WAY OF APPENDIX, 


I. General Obſervations on ſeveral Fo RMS of Wat! TORY 
and LeTTERs of DiilIGENCE.. 


II. Regulations W ordi and civil Actions and” 
criminal Cauſes, in- the Sheriff and Stewart Courts of 


SCOTLAND... 


III. The Fees of Clerks, &c. in theſs Courts, both in 
cool and criminal Caſes. | 
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To the PUBLIC. 


HE continual' demand for - this: 

Treatiſe on the STILE or 
WRITS, havingiexhauſted all the 
former editions; we” thought a new 
impreſſion, with ſeveral valuable ad> 


ditions, would- be acceptable to che 
Public. 


The laſt impreſſion, printed in the 
year 1752, had ſeveral; material alte- 
rations and additions; ſuch as, Char- 
ter Parties, Bonds of Bottomry, Poli- 
cies of Inſurance, Table of Annuities 
for Tack: duties, for any number of 
years under fifty, with all the alterati- 
ans made in our law relative to Ward- 
holdings, ſingle and liferent Eſcheats, 
and heritable Juriſdictions.. 


To render this book ſtill more uſe- ; 
ful, beſides all the above improvements, 
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To the PUBLIC E. 


chere are added, (by way of Appen - 
dix) ſome judicious Obſervations on 
ſeveral Forms of Writings, and Let- 


ters of Diligence; likeways, the Re- 


gulations to be obſer ved in the Sheriff 


and Stewart Courts of Scotland, in Ci- 


vil and Criminal caſes, with the Fees 


and Dues of clerks and other officers 


in theſe courts, as regulated by act 
of ſederunt 16th March 1748, and act 
of adjournal the 21ſt of March the. 
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| 10 | 
The Earle of the Stile of Writs; 


W mple and compound, made Uſe of in 
SCOTLAND, . 


Tarely practiſe he law, unleſs they 
know the Form and. Nature of Writs: 
And Securities; therefore, - an Expla- 
ration thereof ought to be made to the . 
dents of the Laws. | 
- Theſe Writs are either Judicial or Extra- 
dicial. 
Judicial, are cheſe which relate t. to Prock. 
tes as the Claims, Libels, Summonſes, Peti- 
tions, Anſwers, Exceptions, and Defences of 
Parties with the Sentences and Orders of =p 
Judges upon them,” GC œ. | 
Extra. Judicial: Writs, are hel) Which are 
perfected out of Judgment; but more chiefly 
ſuch as declarè the voluntary Agreement of 
Parties, their Bonds and, Obligations, and con- 
veyances, Acquittances and Diſcharges. © 
| "whether 


S none can \ Fully nde langt Cor _ 


a 


elf to 


* 
whether the Subject and Matter mentioned 
therein be depending in Judgment and Plea 
before any Court, or not. 

The firſt and moſt frequent of Extra: judi- 
cial Writs, is a Bond or Obligation, which 
may be called, The Foundation and Ground 
of all others: For Bonds occaſion other Se- 
curities, and upon them Diligences, Action, 
Execution, are founded, and the Conveyance 
of all theſe give Riſe to many various Forme 
of Writs. 

Not troubling you with the nice Definition 
and Diviſion of Bonds given by the Emperor 
Juſtinian, and the Doctors of the Civil Law, 
let it ſuffice, at this Time, to tell you, That 
by a Bond or Obligation, is here meant à for- 
mal Writing on ſtamped Paper or Parchment, 
duly Jegned whereby a Perſon acknowledges him- 

e owing and addebted to another a certain 
Sum, or other Thing, and obliges himſelf to pay 
the Money, deliver the Thing, or perform the 
Deed. In which Obligations, beſides the Par- 
ties Names, are to be conſidered the Sum, 
Thing, or Deed due; the Time, Place, Man- 
ner of Payment, Delivery, or Performance; 
and ſometimes a Sum, in Name of liquidate 
Expence, or a Penalty, to be paid. 

In every Obligation there are two Parties, 
one is called the Creditor, the other the Debi- 
tor ; and by divers other more ſpecial Names, 


according to the divers and ſundry Forms of 
Obligations aud Cœ mme. 


The 


E 

The Creditor is he to whom any Thing is 
due by Obligation. 

The Debitor is he who is bound. | 
Bonds are divided into many Kinds : And 
this Variety in the Stile and Form (for no- 
thing beſide that is here to be treated of) 
proceeds from the Quality of the Debitor, or 
of the Creditor, or of the "Thing which en- 
ters into the Obligation, or of the Security 

propoſed. . 

With reſpe& to the Debitor, Bonds are 
granted by ſingle Perſons, or by Societies and 
Incorporations. 

When granted by ſingle Perſons, there is 


one Principal, or many Principals; or, one or 


many Principals, with Cautioners one or ma- 
n 

” Theſe ſingle Perſons grant the Bond for 
themſelves, or for, or with Conſent of ano- 
ther; as are, Bonds given by a Tutor for his 
Pupil; by a Minor, with Conſent of his 'Tu- 
tors; by one interdicted, with Conſent of the 


Perſon to whom he is interdicted; by a Wife, 


with Conſent of her -Husband, in order to 
affect her heritage; by a factor for his Con- 
ſtituent. „ 

The Form of Bonds is various with re- 
ſpect to the Creditor, who is either a ſingle 
Perſon, and takes the Bond to himſelf, and 
for his own Behoof; and theſe terminate in 
the Creditor's own Perſon, or are extended 
to tus. Heirs or Aſſignies, with or without Li- 

44. mitation; 
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| E 8:3 
mitation; and theſe Heirs are nominated or 
ſubſtituted one after another, or not: Or, the 


ſame Creditor acts in the Name, and for the 


'Behoof of another; ſuch as, Bonds granted 


to Tutors or Curators, in Name of the Pup! 
and Minor; to a Factor in Name of his Con- 
ſtituent ; to a Magiſtrate or Treaſurer of a 


Burgh, in Name of the Community; to an 


Adminſtrator, or Box-Maſter of an Incorpo- 
ration, in Name of the Incorporation; to a 
Parent, for himſelf, and in Name and Bebalf 
of a Child; to a Husband and Wife, in con- 
junct Fee and Liferent. | 

The Stile of the Bond varies through the 
Nature of the Thing which enters into the 
Obligation, or of the Cauſe of granting the 
Bond, and which are ſo many as cannot well 
"be enumerated. Now Bonds, with reſpect to 
their Cauſe, are either for Payment of Mo- 
ney, or for Performance of a Deed ſtipulated 
to be done. Again, Bonds for Pen of 
Money, are either gratuitous, as Donations 
or Proviſions to Children, or they are onerous, 


as for borrowed Money, for Prioe of Goods, 


and Things moveable or immoveable, or an- 


nual Penſions. 


The Nature of the Security propoſed by 


the Debitor occafions great Variety in the 


Stile of Bonds, which is either {imple or 
compound; all ſimple Bonds are only per- 
ſonal, but compound Obligations are either 
real, or perſonal only, or with and undor 
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certain Conditiens and Proviſions, or without 
them. The real Bonds contain Security, ei- 
ther in Immoveables, as Lands, 'Tenements, 
c. and are better known by the Name of 
Heritable Bonds; or they give Security in 
moveable Goods, and they contain both real 
and perſonal Security; for, regularly, there 
are none which are ſimply real, ſeeing all 
Bonds whatever are in ſome Part perſonal, 
binding the Perſon of the Granter to perform 
one Thing or other. 

By ſimple Bonds is meant, ſuch as contain 
only the eſſential and ordinary Clauſes of a 
Bond, as will appear in the Stile of a Bond for 
borrowed Money. And by compound Bonds 
is ſignified, theſe that, beſides the ordinary 
Clauſes, comprehend divers others, as Proviſi- 
ons and Conditions, other Obligations, or Aſ- 
ſignations for farther Security, and the like. 

Perſonal Bonds are theſe, wherein the Cre- 
ditor ſatisfies himſelf with the Perſon and 
Promiſe, or Obligation of the Debitor, and 
follows his Faith, looking on him as a Man 
of Honeſty and Ability, i. e. that he is wil- 
ling and able truly to perform what he is 
bound to. On the other Hand, Bonds real 
are theſe, wherein the Creditor, for his far- 
ther Security and more ſure Payment of the 
Debt, is put in the right of the Debitor's 
Goods and Eſtate, either moveable or im- 
moveable; which Goods are impignorated to 
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the Creditor, whoſe Right therein endures il 


the Debt be paid. 
All thoſe Sorts of Bonds are either full and 


ſubſtantial, Which have the ordinary Clauſes 


wholly expreſſed, and are either in a Paper by 
themſelves ſubſiſtng in their own Form, and 
in that reſpect may be called ſimple Bonds, 
becauſe not joined with other» Writs : Or o- 
therways, though they be in their full Stile, 
and at Length expreſſed, yet they are in the 
Boſom of another Writ, which is the princi» 
2 one, and gives Denomination to the Wri- 

Or, Bonds are abridged and ſhortened, 
5 * end that the Conveyance to which they 
are adjected may be ſhorter; for, regularly; 
the Stile of abridged Bonds is never uted, ex- 
cept in compound Writs, as in Diſpoſitions, 
Contracts, &c. 

The eſſential and peculiar Parts of an Ob- 
ligation are, the Debitor, the Creditor, the 
Cauſe of granting the Obligation, the Subject- 
Matter, the Time and Manner of Performance. 
For no Bond can be without theſe. 

We ſhall begin with Bonds for Payment of 
Money, which are for Cauſes either oneruus 
or gratuitous ; of the firſt Sort the chief are, 


Bonds for borrowed Money. 


'The Form of a Bond for borrowed Money, 
by one who is Principal, without a Cautioner, 


to another for his own Bchoof, of the moſt 
are Kind, is this. 


1 5 | 
"T4 by theſe pid: grant me to have” 
inſtantly borrowed and received from B. 
the Sum of One thouſand Pounds Scots Ma- 
ney, wherewith I hold me well contented 
and ſatisfied, and exoner and diſcharge him 
and his Succeſſors of the ſamen, renouncing 
| © all Exceptions that can be proponed or al- 
© Jedged in the contrary for ever. Which 
„ © Sum, with the ordinary Annualrents theres 
; © of, from the Pate of theſe Preſems, to the 
» | © Term of Payment underwriten, I bind and 
© oblige me, my Heirs and Succeſſors whatſo- 
© ever, thankfully to content, repay, and again 
7 deliver to the ſaid B. his Heirs, Executors or 
Aſſignies, betwixt the Date hereof and the 


> FS > 


| * Feaſt and Term of Whitſunday next to come, 
n in the Year 1752, with One hundred Pounds 
Money foreſaid of liquidate Expence, in caſe 
of Failzie; together alſo with the due and 
e ordinary Annualrent of the faid principal 
Sum, Ca) conform to the Acts of Parlia- 
e. | © ment and Cuſtom of this Kingdom, yearly, 
* termly, monthly, and proportionally, ſo long 
tf | * as the fame ſhall: happen to remain unpaid 
is | © after the Term of Payment aforeſaid. And 
e, © (9) that theſe en may be regiſtred i in 


the 


r, (% Theſe Words, * to the AFs of Parliament 
t and Cuſi ons of this Ki: gdom, are now generally omitted. 
(4) Or thus, I coaſent (or. conſenting) to the Regi- 
4 ſtration hereof in the Books of Council and Seſſi - 
: on, or any others competent, to have the Strength of 
2 Decreet interpoucd thereto, Cc. 
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* the Books of Council and Seſſion, or in the 


Books of any Judicatory competent within 


Scotland, to have the Strength of a Decreet 
of any of the Judges thereof, interponed 
* *thereto; that Letters of ' Horning on ſix 
Pays, and other Execution in Form as ef- 
« feirs,. may paſs hereupon. I conſtitute 
my Procurators, ©'c. In Witneſs whereof, 
I have ſigned theſe Preſents (written on 
« ſtamped Paper by C.) at Edinburgh the 7th 
Pay of January 1752 Years, before theſe 
Witneſſes D. and E. 


Signed 4. 
Signed D. Witneſs. 
E. Witneſs. 


The Bond may be divided into four Parts. 
I. The Receipt of the Money, which is ſub- 
divided into three Sections. II. The Oblige- 
ment to repay it, which is under- divided in- 
to eight Parts. III. The Clauſe of Regiſtra- 
tion. And, IV. The Subſcription, which men- 
tions the Name and Deſignation of the Writer, 
the Date, and the Name and Deſignation of 
the Witneſſes, according whereunto the Bond 
is ſigned. 
But becauſe this Form may be thought to 
contain Clauſes unneceſſary and ſuperfluous, 


tho 
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tho' in daily Practice, I give a Bond in a mord 
compendious Stile. 


1 br oblige me and my Succkflors, to pay 

at Whit tJunday next, to B. his Heirs or 
Aſſignies, the Sum of looo Pounds Sc2ts of 
* borrowed: Money, under the Penalty of 100 
Pounds, with the ordinary Annualrent of 
the ſaid principal Sum from the Date here- 1 
« of during the Not- Payment.“ Follows the , 
Clauſe of Regiſtration and of Subfeription, as nj 
before. | | 
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The Stile of Bonds granted by many Prin- 
eipals does not much differ from that grant- 
ed by one; for, where the Name of one Prin- 
cipal was expreſſed, the Names of two are fer 
down, which is in the Beginning of the Bond; 
and in the following Parts of it, in Place of 
the Singular J, me, "and mine, the Plural we, 
us, and our, are uſed; only in the obligatory 
s Part, the Words eonjundty and ſewerally are 
* adjected thus; Which Sum we the ſaid A. 
. and B. bind and oblige us, conjunctly and 
a ' ſererally, our Heirs and Succeſſors whatſo-. 
ever, Oc. If theſe Words, confunctiy and 
5 everally, were not added, each Prigcipal by- 
che Laws of Scotland, is only liable pre rata: 
portione of the Principal Sum, 2. e. for his e- 
qual Share. It is otherways by he Reman 
ty Cuil Law. IH 
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is otherways preſumed in the Caſe of man 


| E 
The Stile of Bonds granted by a Principal 


and a Cautioner does not much differ from the 


Form above ſet down, except that the Cautio- 
ner's Name is only expreſſed in the obligatory: 
Part of the Bond, and in that he differs from 
the Principal, who gives the Receipt of the 
Money applied to his own Uſe, whereas a 
Cautioner has no Benefit, and is only a Surety 

to the Creditor, Cautioners may be in Bonds 
granted by one or many Principals, and in the 
firſt Part of the Bond, i. e. the Receipt, the g 
Stile does not differ. When you come to the ge 
obligatory Part, the Stile is thus; Which Sum, I. 
J as Principal, and B. as Cautioner, Sovertyſi: 
© and full Debitor for and with me, bind and. 
* oblige us, conjunctly and ſeverally, c. And 
ſo proceeds as if they were both Principals; only, 
before the Clauſe of Regiitration, ſome ule to 
inſert an Obligement of Relief by the Prindi 
pal to the Cautioner, whereof the Stile ſhall be] 
given hen we come to ſpeak of Bonds of Relief. 
T be Difference betwixt Bonds granted biff 
many Principals, and theſe granted by a Prin-. 
cipal and a Cautioner, is, the Cautioner uſſſ 
always looked on favourably, ſeeing no Part: 
of the Money was applied to his Uſe, which: 


Principals. 2. If he be charged, he has this 
Reaſon of Suſpenſion, which is always pre 
ſumed, that if the Debt be any Time duc 
he may alledge, that either the principal Sun 
in Whole or in Part, at leaſt that. the 5780 
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A Annualrents are paid by the Debitor, and 
ie vill be allowed Letters of Diligence for re- 
o- covering the Diſcharges. 3. If the Words 
TT conjundtly and feoerally be not in the obliga- 
m tory Part of the Bond, the Cautioner cannot 
ne be charged till the Principal be diſcuſſed, that 
is, till the Principal be denounced and regi- 
JE ſtred to the Horn, and his Land-Eſtate ad- 
ids judged. 
If the Bond be granted by one having 
he Right to Lands tailzied to him and others, un- 
the der Proviſions irritant, as, That he ſhall not 
im, have Liberty and Power to contract Debts, 
ty whereby the Lands and Eſtate might be ad- 
* judged,” a Clauſe is adjected, declaring * it 
ud is not permitted and allowed to the Credi- 
n tor to appriſe or adjudge the Eſtate tailzied 
- to belonging to the Debitor, for Payment of 
nere the Money contained in the ſaid Bond.“ And 
bez have ſeen another Declaration, That it 
lief ſhould not be leiſom to the Creditor to uſe 
b any real Execution upon the Bond, againſt | 
rin any other Eſtate belonging to the Debitor, 
r N but allenarly againſt ſome Lands that were 
* particularly. therein named, with their Per- 
* tinents,? 
Bonds granted for another, and which ob- 
lige not the Signer, but a third Party, to 
{whole Behoof the Money is borrowed, are 
rare and very unſure, and almoſt never occur, 


yet, for Inſtitution's Sake, take the Following 
Ole Examples. A 
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62 
A Bond of borrowed money, by a Tutor 
in Name of his Pupil, might be thus: I 4, 
* Tutor Teſtamentary to B. nominated and 


appointed by the deceaſt B. his Father, con- 


* form to his Teſtament of the Date 
by theſe Preſents, grant me to have bor- 
© rowed, and in Name and far the Uſe and 
©* Behoof of the ſaid B. my Pupil, to have re- 
* ceived from C. the Sum of 1000 Pounds Scots 
Money, wherewith I hold-me well content- 
ed and fatisfied: And in Name of my faid 
* Pupil, diſcharge, &'c..revouncing, &'c. Which 
« 'Sum of 1000 Pounds, I, as Tutor foreſaid, 
bind and oblige the faid B. his Heirs and 
Succeſſors, thankfully to content, c. in 
* common Form. In witnels whereof, Orc. I 
have, for and in Name of my laid Pupil, 
ſigned theſe Preſents at 

Bonds by Factors, in Name of ach Con- 
ſtituent, and Obligations by Overſeers, or pre- 
poſiti negotiis, Oc. binding the Preponents, 
ſhall be narrated in that Title which treats of 
compound Bonds, becauſe the Stile of theſe 
Writs contains Narration of others, and have 
a ſpecial Narrative as their Introduction. 

If the Creditor would have the Tutor or 
Factor bound as Cautioners for the Pupil or 
Conſtituent, the Stile may be this: I, as 
Tutor or Factor foreſaid, bind and oblige 
* the ſaid B. my Pupil or Conſtituent, as Prin- 
« cipal, and myſelf as Cautioner, &'c. con- 

junctly and ſeverally, and our was Oc. 

onds 
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Bonds which require the conſent of o- 
chers, are ſuch as are granted by minors, 
with conſent of their curators; by perſons 


interdicted, with conſent of thoſe to whom 


they are interdicted; by a wife, with con- 


ſent of her husband, in order to affect her 


heritage. Theſe granted by perſons inter- 
dicted, with conſent, Oc. ſhall be treated in 


the title of compound bonds, becauſe they 


have a narrative. A bond by a minor, with 


conſent of his curators, may be in this form. 


I A. with advice and conſent of B, C, and 


* D. my curators, grant me to have borrowed, 
c. wherewith I hold me well content, Oc. 
and with advice and conſent foreſaid, diſ- 


charge, ©'c. renouncing, &'c. Which ſum T, 


with conſent of my curators above named, 


bind and oblige me, &'c. in common form. 
Theſe ſort of bonds, as alſo thoſe granted 


by a tutor for his pupil, or by a factor for 


his conſtituent, ſhould have an obligation to 
move and cauſe the pupil or minor, at majo- 
rity, and the conſtituent, at his returning to 

the kingdom, to ratify and renew the bond. 
In relation to bonds granted by tutors, or 
minors with conſent of their curators, or 
by perſons interdicted, with conſent, &c. the 
creditor ſhould know how many of theſe 
conſenters make a quorum, if any be fine quo 
non, and if he be ſigning ; wheretore it is moſt 
fit that the nomination be conſidered by the 
Writer, who, if he will a& ſurely, muſt not 
B rely 


1 
rely on report of parties, but look unto, and 
conſider the nominations: And it were not 
amiſs that the bond expreſſed how many are a 
quorum. | | 

There is very little ſecurity in bonds of 
borrowed money granted by pupils, minors, 
or factors, &'c. whereby another than the 
ſigner is intended to be bound; but becauſe 
of neceſſity ſometimes ſuch bonds are grant- 
ed. It is fit to take notice, that no bond of 
borrowed money bindeth minors, except the 
money be profitably employed by them, or 
by their tutors or curators to their behoof, 
which the law calls in rem ver/am : If other- 
ways, the bonds are revocable and reducible 
ex capite minoritatis et laghonts : Which dan- 
ger makes this kind of bonds to be out of 
practice ; and here they are only ſet down for 
inſtitution's ſake. 

Bonds perſonal, for payment of money by 
married women /tante matrimonio, are null; 
for, during marriage, no wife can validly 


bind her perſon, even with her husband's 


conſent, although the bond was judicially ra- 
tified ; albeit, with her husband's conſent, 
ſhe may diſpoſe of her eſtate, moveable or 
immoveable. Hence it is, that if an heirels 
wife ſhould diſpone lands, or other things, 
give obligation of abſolute warrandice, with 
conſent of her husband, though the diſpoſi- 
tion be valid, yet the obligation of warran- 
dice would be null: For the caſe of an ob- 

ligement 
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ligement and a diſpoſition is not alike, be- 
cauſe a woman is more eaſily induced to ob- 
lige herſelf, than to alienate or diſpone: And 
when ſhe gives and diſpones, it is no more 
than ſhe hath, but ſhe may bind for more 
than ſire hath, in infinitum. Nevertheleſs a 
wife, matrimonio ſtante, may oblige herſelf 
to infeft her husband's creditors in annual- 
rents out of her own property, and for that 
effect may grant obligements to infeft, and 
proeuratories of reſignation, which will be ſo 
far valid and ſufficient againſt her, that lucra- 
tive deeds done by her, to the prejudice of 
ſuch- creditors, are reducible ex caprte doli, 
and by the a& of parliament 1621. 'The 
bonds then, which are validly granted by a 
wife, with her husband's conſent, being real, 
i. e. having reſpect to her eſtate moveable or 
immoveable, the ſtile of them ſhall be given 


when we ſpeak of ſuch bonds. 


Of bonds granted by ſocieties and incorpo- 
rations, the chief ſort are theſe granted by 
magiſtrates of a burgh binding the communi- 
ty; the ſtile is in this form: We A. provoſt 
* of the burgh of Edinburgh, B, C, D, and 
E. baillies, F dean of guild, G. treaſurer of 
the ſaid burgh, with the remanent council, 
deacons of crafts, ordinary and extraordina- 
5 ry, for ouriglves, as repreſenting the whole 
body and community of the ſaid burgh, grant 
* us to have borrowed, for the uſe, and in 
name and behalf of the ſaid burgh and com- 
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. 
munity thereof, from H. the ſum of, Oc. in 
* communt forma. Which ſum of----------we, 
the faid A, Oc. as repreſenting, Oc. bind 
and oblige us, and our ſucceſſors in of- 
« fice, thankfully to content, c. in communi 
<. forma. In witneſs whereof, we have ſub- 


* ſcribed theſe preſents at, &'c.” 


Bonds by an incorporation of a trade are 
made by the preſent deacon and box-maſter, 
by the whole old deacons and old box-maſters, 
and by the maſters of the trade; the names 
of all which perſons are mentioned in the 
bond, that muſt be figned neceſſarily by the 
preſent deacon and box-maſter, and by as ma- 
ny of the other perſons mentioned /as he can 
get; the ſtile whereof is thus. 


NE it known to all men, by theſe preſent 


letters, us A. deacon, and B. boxma- 
ſter of the fleſhers of the Canongate, C, D, 
E, and J. maſters of the ſaid craft, for our- 
* ſelves, and in name and behalf of, and as 
« repreſenting the whole members. and bre- 
* thren of the fame : Foraſmuchas G. has, at 


our earneſt deſire and requeſt, advanced, 


paid, and delivered to us (towards the. fur- 
* niſhing and completing of our new market- 
place in the Canongate, in timber and in 
« ſlate, viſibly tending to our perpetual being, 
and ſubſiſtence of our calling) all and whole 


the ſum of 2000 merks Scots m 


* with we, for ourſelves and our rarer in 
0 


oney, where- 
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the ſaid craft, hold us well contented, renoun- 


cing, c. Therefore wit ye us to be bound 
and obliged, likeas we, by theſe preſents, 


. 


place and office, and the ſaid craft and 


© [the foreſaid ſum, Oc.“ 


Creditors in bonds, for the moſt part, are 


ſngle perſons, acting for themſelves and their 
p own behoofs : .'The ſtile of bonds granted to- 
| 


ſuch, may be gathered from what is ſaid be- 
* 8 fore; bur if. the bonds be for the behoof, and 


n in name of another, as to a tutor in name of 

his pupil, it is thus: Grant me to have re- 
*ceived from A. tutor -to C. for himſelf, and 
n 


* ſum of, Cc. Which ſum I bind me, Oc. 


taking notice of the tutor. in the obligatory 
a part. The ſame is to be obſerved in the caſe 
of a curator: But when the money is lent 
at WW by a factor, for the behoof of his conſtitu- 
d, ent, the bond bears the receipt of the money 
from the factor, in name and behalf of his 
ct ¶ conſtituent, and the obligatory part makes the 
in money payable to the conſtituent, his heirs or 
1s allignies; and ſomerimes is adjected, Or to 
ole „ the ſaid B. his factor, or to any other he 
© > the ſaid C. (conſtituent) ſhall appoint.“ 


B 3 Bonds 


bind and oblige- us, and our fucceſſors in 
* whole members and brethren thereof, thank- 


fully to content, pay, and again deliver to 
the ſaid G. his heirs, executors or aſſignies, 


in name and behalf of his ſaid pupil, the 
to pay to the ſaid C. (the pupil) without 


6 8 5 


Bonds of borrowed money granted to 


burghs, or incorporations, or ſocieties, bear 
the receipt of the money from the treaſurer 


of the burgh, or ſociety, or from the box- 


maſter of the incorporation, in name and be- 
half of the community, c. and the money 
is made payable to the preſent treaſurer, box- 
maſter, or to his ſucceſſor in office, for the 
uſe and behoof of the community. When 
there is an a& of the town-council, or of 
the incorporation, &'c. warranting the trea- 
furer, or box-maſter, to lend the money to 
that debitor, it is ſometimes narrated in the 
bond. 

It the parent lay ont money for the uſe of 
the child, the clauſe of receipt in the bond is, 
from A. © for' himſelf, and in name and be- 
© half of C. his ſon,” and the obligatory part is 
© to the faid A. he being on life, and, failing 
* of him by deceaſe, to the ſaid C. his heirs 
or aſſignies. 

In like manner, when the money is deſti- 
ned to the behoof of a wife, the receipt is 
from the husband, for himſelf, and in name 
* and behalf of B. his ſpouſe,” and the pay- 
ment is, © to the ſaid A. and B. in conjunct fee 
© and liferent, and, after their deceaſe, to C. 
their ſon, his heirs, c. Or it is © to the 
* faid A. his heirs or aſſignies whatſoever.” 

In theſe bonds for money lent by a father, 
for the uſe of his children, or to the be- 
hoof of a wife, this proviſion is ordinarily 

ad) ected, 
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adjected, and is placed before the clauſe of 
regiſtration ; * It is always hereby provided 
© and declared, that it ſhall be lawful to the 


* ſaid A. during his lifetime, without con- 


«ſent of the ſaid C. his ſon, to uplift, dif- - 
charge, aſſign, or other ways diſpoſe upon the 
«ſum above mentioned, or any part thereof, 
any manner of way he- ſhall think fit, and 
to grant all writs and rights neceſſary re- 
' lating thereto; as he ſhall think expedient, - 
and as freely, in all reſpeQs, as if the ſaid C. 
his ſon were not provided thereto. And 
farther, it is hereby provided and declared, 
That ſuch annualrents of the ſaid principal 
ſum, as ſhall be reſting the time of the 
deceaſe of the ſaid A. ſhall pertain and be- 
long to the ſaid C. his ſon, and noways to 
the faid A. his executors: And of which 
* annualrents, that ſhall be ſo reſting, I bind 
and oblige me, and my foreſaids, ro make 
payment to the ſaid C. and his above ſpeci- 
fied, at the payment of, and together with 
the ſaid principal ſum, in caſe the ſame be 
not aſſigned, or otherways diſpoſed upon by 
the ſaid A. in his own time.“ | 

The clauſes of ſimple bonds of borrowed 
money, in which the ſtile varies, are the 
clauſe of receipt of the money, which is ei- 
ther inſtantly received, or at a term or time 
before the date, and is thus expreſſed; © Grant 
me to have borrowed and received at Mar- 
* tinmas laſt bypaſt, notwithſtanding of 2 
205 : Jace 
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© date hereof, the ſum of 1000 pounds, G 


When the money is made to bear annualrent 
from a term or time long before the date 
of the bond, this clauſe is fit to be expreſſed, 
For avoiding the hazard of uſury, which is 
taking more annualrent, either in quantity, 
or with reſpe& to time, than is really and 
truly due. In the obligatory clauſe, the heirs 
and ſucceſſors of the debitor are ſometimes 
more fully expreſſed than is done in the bond 
above ſet down, as thus; I bind and oblige 
© me and my heirs, as well male as of line, 
* tailzie, conqueſt, proviſion, and all others 
my ſucceſſors, . executors and intromitters 
with my, goods and gear whatſoever, con- 
junctly and ſeverally, renouncing the bene- 
fit of the order of diſcuſſing them.“ This 
is to be noticed, when bonds. are granted by 
perſons whoſe fortunes are tailzied, and is ne- 
ceſſary to prevent the exception of diſcuſſing, 
competent in law to heirs of the. ſecond or- 
der. The heirs and ſucceſſors of the credi- 
tor are directly expreſſed, ſometimes the ex- 
ecutors are ſecluded ; and I have ſeen a bond 
of borrowed money granted to one and his 
exccutors, ſecluding his heirs; and ſometimes 
the bond contains a- tailzie and ſubſtitution of 
rſons, as to a man and his ſon A. and the 

* heirs lawfully to be procreated of his. body, 
* which failing, to B. and the heirs lawfully 
to be procreated of his body,” and ſo forth, 
to as many as the lender pleaſes; when 
* 
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E 
alt failing, to 7. his heirs or aſſignies what 
« ſoever, ſecluding his executors : > And be- 
cauſe, by law, — who are firſt in the in” 
ſtitution or ſubſtitution may upliſt and dif- 

pole upon the money, without conſent 
thoſe who are appointed to ſucceed after 
them, for preventing which I have ſeen this 
clauſe added, That it ſhould not be lawful, 
nor in the power of the debitor, to pay the 
* money to the inſtitute, except upon getting 
a diſcharge ſigned by the ſubſtitute alfo, in 
token of his cath? which clauſe hath 
had its deſigned effect. The terms of pay- 
ment are various, for either the money 1s 
payable at one term, and then it is expreſſed, 
as in the example above mentioned ; or it 8 
payable at many terms, thus, And that be- 
* rwixt the date hereof, and the reſpective 
terms of payment, in the ſpecial proportions. 

and moieties underwritten, D12.------=-=- 
Or thus, With the due and ordinary annual 
rent thereof, from the term of Whitfunday 
1752, to the terms of payment reſpective 
. underwritten, and that in manner and at the 
terms following, to wit, 500 merks there- 
'.of at Martinmas next to come, and other 
oo merks at Whitſunday thereafter, and the 
ſum of Foo merks, in full and complete 
payment of the whole above written prin- 
cipal ſum, at Martinmas 1752, with the 
ſum of 60 pounds money foreſaid of liqui- 
date expences for each term's failure. It 
© 


1 

is to be obſerved, That when the principal 
fum is thus divided, and to be paid at many 
ſeveral terms, the penalty muſt not be a whole 
fum for the principal, but ſo much for each 
moiety, and for each term's failure, as in the 
example above written. 

Every obligation is imperfe& if a penal. 
ty be not liquidate, and the penalty is til 
proportioned to the principal ſum, The rule 
which writers obſerve moſt frequently, 1s 100 


pounds for each looo merks principal; o- 


thers guide themſelves by the act of parlia- 
ment concerning adjudications, in allowing the 
fifth part of the principal: But in this there 
is no certain rule; for in greater ſums the 
penalty is leſs than 100 pounds to 1000 
merks; and in petty ſums the penalty is made 
greater than the fifth. part of. the principal; 
and generally reſpect is had to the expences 
of diligence,, which neceſſarily muſt be uſed 
for getting payment if the debitor fail, for 
ſometimes. the neoeſſary expence will. exceed 
the principal, when ſmall, 

If the debitor be owing other ſums be- 
fides theſe in the bond, it is convenient to 
adject this clauſe, © And. it is hereby declared, 
that the ſums contained in this preſent bond, 
axe aver, above and beſides any other ſum 
due by me to the ſaid A. or for which! 
© ſtand bound to him :* Or thus; That the 
ſums contained in this bond, are dae, the 

* 1unk 
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ſums contained in a bond of the date, Oc. 
* and in another of the date,” &c. 

Bonds are granted for the price of goods, 
or merchant-ware, and the bond expreſly bears 
it thus; Grant me to be juſtly reſting and 
* owing to B. the ſum of 500 pounds Scots 
money, as the price of goods and merchant- 
ware, bought from, and delivered to him 
by me, wherewith I hold myſelf well con- 
* tented and ſatisfied, c. which ſum T bind 
and oblige me to pay: Or thus, more ge- 
nerally, Grant me to be juſtly addebted, 
* reſting or owing to B. the ſum of 500 
* merks, which I bind me to pay; and the 
reſt of the clauſes of the bond are ſet down 
in communi forma. Thus any caſe that may 
occur is expreſſed, except when it requires a 
rarration of circumſtances and cauſes, and then 
the bond is compound, and a narrative mult be 
formed, as ſhall be ſhewn hereafter. , 

There are bonds for penſions, and yearly 
payment of a certain ſum to continue during 
pleaſure, or otherways, as is agreed, which 
bonds are not gratuitous, ſeeing they are gi- 
ven for ſervices done, and to be done. The 
Stile whereof is of this or the like form. 


EEE conſidering that I have named B. to 
be my advocate in ordinary, and that 
he will wal at conſiderable pains and trouble 
* in diſcharging that truſt, I am reſolved to 
* ſettle on him the yearly lalary underwrit- 

* ten: 
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ten: Therefore, I bind and oblige me, my 
'« heirs and ſucceſſors, to content, ſatisfy and 
pay to him, his heirs or aſſignies, the ſum 
of Scots money yearly, and each year 
during his lifetime, and ſerving me as or- 
« dinary advocate, at leaſt, ay and while theſe 
« preſents be diſcharged by me in writing, be- 
ginning the firſt year's payment thereof at 
« Whitſunday next to come, 1752, for the 
year preceeding, and fo forth yearly there- 
after during the ſaid ſpace. Regiltration, 
c. 


Bonds for payment of money may have ma- 
ny other onerous cauſes beſides theſe above 
ſet down, but the manner of expreſſing the 
ſame, and of forming a bond thereupon, may 
be ſufficiently known from theſe few examples 
given. | 

* Bonds for payment of money proceeding 
upon a gratuitous cauſe, are free gifts and do- 
nations, or proviſions of children; donations 
in an obligatory form bear to be granted for 
love and fayour, and out of kindneſs, good- 
« will, or certain reſpect, which the granter 
has to the other party, and do not much 
differ from the ſtile of bonds of proviſion. It 
is to be obſerved, that becauſe ſuch deeds of 
favour are not uſually, at ſigning, delivered 
to the party, it is fit there be a clauſe diſpen- 
fg with not delivery. 


Bonds 
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Bonds of proviſion are granted by a father 
to his children, or by an husband to his wife, 
who is not otherways provided through want 
of a contra@ of marriage, or by an elder bro- 
ther to younger brethren or ſiſters not provi- 


ded by the father. Bonds of proviſion by a 


father to a child, may be conſidered as in ſome 


part gratuitous, in ſome part not ; for if the 
father was not, by contract of marriage, bound 
to provide his children in a certain ſum, then 
the bond of proviſion, having no other cauſe 
than paternal duty, proceeds on mere fatherly 
care and natural affection, and is ſo expreſſed: 
But if he was bound, then that clauſe in the 
contract of marriage is previouſly narrated, 
and an induction or ſubſumption is made 
thereupon, as will appear from the examples 
which ſhall be given when we treat of com- 
pound bonds. 


The ſtile of a ſimple bond of proviſion is 
thus: I A. for the paternal love and father- 
ly affection I bear to B. my lawful ſon, and 


* for his portion, bind and oblige me, and 


* my heirs, as well male, c. to make due 
and thankfal payment to the ſaid B. and to 
the heirs lawfully to be begotten of his bo- 


* dy, or to his aſſignies; which failing, to re- 


* turn to me and my heirs whatſoever, of the 
ſum of ſix thouſand merks Scots money, and 
that at the firſt Whitfunday or Martinmas 
next, or immediately following my WO 

when 


1 

* when the ſame ſhall happen at the pleafure 
1 * of GOD, with the ſum of fix hundred 
9 pounds money foreſaid of liquidate expen- 
14 ces in caſe of failzie, and with the ordinary 
1 * annualrent of the ſaid principal ſum, con- 
11 form to the acts of parliament, ycarly, term- 
ly, monthly, and proportionally, ſo long as 
* the ſame ſhall happen to remain unpaid, af- 

{0 * ter the term of payment foreſaid. 
_- In bonds of proviſion the following oblige- 
1 ment is frequently infert: And farther, I 
bind and oblige me and my foreſaids, upon 
my own expence, to entertain, educate, ali- 
ment and furniſh the ſaid B. with all things 
«* neceſlary, until the term above mentioned, 
* appointed for payment of his portion, and 
for the ſpace of ſix months thereafter.” And 
„ if the bond be to a child of a nobleman or 
1 ancient baron, the clauſe to furniſh neceſſaries 
4 muſt have thereto adjected, * According to 
- * their birth and quality.” | 
It is neceſlary likewiſe to adject this decla- 
ration, And it is hereby declared, that this 
bond of proviſion is in full contentation and 
ſatisfaction to the faid B. my ſon, of all 
bairns part of gear, portion natural, execu- 
try, legacies, former proviſions, or any other 
thing whatſoever that he can aſk, claim or 
« crave by and through my deceaſe, when 
* the ſame ſhall happen at the pleaſure of 
* GOD.” And in ſome caſes may be added, 
Or bis mother's deceaſe, or his mother's 


contract 


* 


* 


A 


4 


— 
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contract of marriage, or any other manner 
| i © of way, except allenarly what I ſhall be 
- BE * farther pleaſed to beſtow upon, and provide 
1 i © to him at any time during my life” And 
likeways this clauſe is enlar ed with this ad- 
dition, It is always hereby declared, that in 
3 I «© caſe I ſhall aſſign to the ſaid B. any bond or 
bonds containing as much of principal ſum 

© as in this bond of proviſion, then, and in 
>. that cafe, the ſaid B. ſhall be obliged to ac- 
I © cept the fame, and this bond of proviſion 
n © ſhall become void and null from thenceforth, 
i- © and for ever, Upon which expreſs proviſi- 
os on this bond is granted and accepted, and no 
d, 1 otherways. 
1d Sometimes it is neceſſary to adject the fol- 
1d blowing reſervation and declaration, Reſer- 
or i © ving, nevertheleſs, full power to me at any 
es time of my life, vel in ipſo articuls mortis, 
to Þ © to revoke, alter, or innovate this bond, and 
to declare the ſame null,. and to augment or 
la- © diminiſh this portion, if I ſhall think fit, and 
his that by a declaration to be ſubſcribed with 


all effect; but, in caſe I ſhall not alter the ſame, 

© then J declare this to be a valid evident in 
cr Iſl © favour of him and his foreſaids, albeit it be 
lying in my own cuſtody, or in the keep- 
ing of any perſon, undelivered to him the 
© time of my deceaſe, notwithſtanding of 
* whatfoever act, law, or pratique made, or 
to be made in the contrary, wherewith I, for 
C 2 me 


my hand, which ſhall be ſufficient for that 
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me and my heirs, by theſe preſents dif- 


penſe. 

When the bond of proviſion is mad by a 
father, in favours of his whole children, the 
ſtile is thus: I A. for the paternal love and 
*. fatherly aſſection that I have and bear to B, 

C. &c. my lawful children, by theſe pre- 

ſents, under the proviſions and conditions af- 
ter ipecified, bind and oblige me, my heirs, 

ſucceſſors, and executors. whatſoever, to 

make good and thankful payment to my ſaid 
children of the fevcral proviſions naderwrit- 

ten, v72. to the ſaid B. the ſum of- 

* Scots money, to the ſaid C. the ſum of. 
money forefaid, and that immediately after 
they ſhall attain to the reſpective ages of 
- fourteen years complete, together with ten 
merks for each hundred merks of their prin- 

cipal ſums. of liquidate expences, in caſe of 
failzie, by and attour their reſpective provi- 
ſions, together alſo with the ordinary annu- 

alrent of their ſaid portion, from the firſt 
term of Martinmas or Candlemas, Whit- 
ſunday or Lammas, immediately after my 
deceaſe, whether the ſame happen after or 
before their attaining to their ſaid reſpective 
ages of fourteen years complete. Provi- 
ding always, likeas it is hereby expreſly pro- 
*, vided and declared, That, if any of my faid 
children ſhall depart this life before their 
marriage, and alſo before their majority, in 
* that caſe the portion of the child ſo deceal- 
Ing, 
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ſing, ſhall fall, accreſce, and belong to the 


two ſurviving children equally betwixt them; 
and, if either of the two ſurvivors deceaſe 


before their marriage or majority, in that 


caſe the proviſion of the child who deceaſes, 


with the addition of what fell by the de- 


ceaſing of the other, ſhall fall, accreſce, and 


belong to the heir, and laſt ſurviving child 


cqually betwixt them. And it is farther 


provided and declared, That it ſhall not be 


leiſom to my ſaid children, to fruſtrate the 
foreſaid condition and deſtination, by diſpo- 
ning or aſſigning their ſaid reſpective portion 
to any perſon before their marriage, and du- 
ring their minority, without prejudice to 


[4 ; 


them, after their reſpective marriages, or af- 


ter the elapſing of their minority, to aſſign 
and diſpoſe upon their portions as they ſhall 
think fir” And if the granter be a noble- 
man or gentleman of an opulent fortune, or 
if his eſtate be tailzied, the bond of proviſion 
may bear, That the portion ſhould, in the 


14 


laſt place, return to himſelf and his heirs 


male and of tailzie ſucceeding to him in his 
© dignity and eſtate.” 


When a bond contains the portions and pro- 


nhons/'of many children, with ſuch conditions 
and deſtinations as theſe above mentioned, the 
father is in uſe to ſign ſeveral copies of that 
bond, in which this clauſe may- be inſert : 

Aud to the. effect every one of my ſaid * 
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dren may have an authentic double of this 
preſent bond of proviſion, I have likeways 


ſubſcribed two other doubles of theſe pre- 


for the ſaid cauſe and ſums.“ 


The terms of payment of proviſions to 


children, are either at any year within their 
majority, as 12, 14, 16, .18, 20, or 21. or at 
the firſt Whitfunday or Martinmas after the 


father's - deceaſe, as the party ſhall conde- 


ſeend. 

The manner of dividing the ſums provided 
among many children is as arbitrary; for ei- 
ther every child is provided to a certain ſum, 
and then there is no neceſſity of a clauſe of 


diviſion, or elfe the father provides a large 


ſum in general to all his children named in 
the bond; or ſometimes he makes proviſion 
for the children to be procreated,”. as well as 
the children already procreated, and named in 
both. In which caſes, the following clauſe of 
diviſion may ſerve, with a ſmall alteration, and 
may be thus expreſſed : If there be two, 
three, or many ſons and daughters procre- 
« ated, or to be procreated betwixt the father 


and the mother, in that caſe the father de- 


clares, That the ſaid ſum of -------- is to be 
divided amongſt them as he ſhall think fit, 
* and ſhall order in his own time, and to be 


paid at ſuch terms as he ſhall be pleaſed to 


* appoint ; 


ſents, of the ſame date, tenor and contents, 
any one of which three bonds being fulfil- 
led, the other two are to be void, as being 
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t appoint; and failing of any fuch diviſion, Fre 


that caſe the ſum is to be divided by two of 
the neareſt of kin on the father's ſide, and 
two of the neareſt in kin on the mother's: 
ſide. And if there be no ſuch diviſion, in : 
that caſe. the ſum of------------thereof is to 
belong to the eldeſt, and the remainder to 
be equally divided amongſt the other chil- 
dren, and to be payable (if he ſhall appoint: 
no term in his own. lifetime) at the Whit- 
ſunday or Martinmas next, and immediately. 
following his deceaſe, when the ſame ſhall 
happen at the pleaſure of GOD. | 

The ſums in bonds of ' proviſion ſeldom +: 
bear annualrent, till after the term of pay- 
ment. . | 
In bonds of proviſion the penalty is not al- 
ways ſpecified, as in common bonds; for when + 
the ſum is blank, as it ſometimes happens to 
be, that the father at any time he pleaſes 
may fill it up, it is not uſual to leave a blank 
for the penalty too, but the penalty in theſe 
caſes, being for the moſt part ten for each 
hundred, writers uſe this general clauſe, With 
gone hundred for each thouſand merks of 
the faid principal ſum of liquidate expences 
in cafe of ' failzie. 

Proviſions - to wives, not otherways provi- 
ded by an ordinary contract ſigned before 
lolemnization of the marriage, are made by 
granting writs in form of a contract between 
man 


(6 22 ) 
man and wife, as ſhall be treated in the til 
of contracts. 

Bonds of proviſion, by a brother to a ſiſter, 
have, for their clauſe, © Fhe love and favour 
* the granter bears to his brother or filter, 
© and for his or her better proviſion, binds 


© and obliges himſelf to pay------------" in ths 
fame way as if. it were granted by the father, 


Or BILLS or EXCHANGE 


Ox Ex is alſo got and gifted by legacy 
and in teſtament, which' is an original 
conſtitution of a debt, and by which the ex: 
ecutor becomes bound to the legators for 
payment of what is bequeathed, and fo in this 
place one might expect to find ſomething con- 
cerning teſtaments; but, becauſe they are not 
formal obligations, and may be conſidered as 
conveyances and deeds of alienations, it is 
thought fit to refer the giving the ſtile of te- 
Raments till we treat of conveyances. 
Money is due, and a debt may be conſtitn- 


ted by bills of exchange as well as by bonds; 


and of late the uſe of ſuch bills is become 


frequent, which makes it very convenient to 


give a ſhort advice concerning bills of ex- 
change, their: ſeveral forms and manner of 


pro- 


reren r e eee 


CT 
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proceeding (a). And, 


3 


Bills are either 


firſt, 


er, Ml 0ut-land, and then they are drawn by, or upon 

our 5 per- 

ter, | 

nds (a) Exchange is a contract bone fidei et ſpecies nu- 

the %% with this difference, that the laſt is a contract „r: 
1 juris; and it my be defined, The hu ſineſi or trade 

oi of money carried on between one place and another ty 


means of bills of exchange, i. e. by giving money in 
022 city, and receiving a bill to entitle the giver to re- 
ceive the value in another city. Or-ſhortly thus; A 
„ oontract, whereby one exchanges preſent money for. abſent 
money, or changes his debitor.. | 
It hath been much debated among lawyers, to what 
fort of contract it is reducible; ſome contending it to 


be a kind of innominate contract, do ut des ; others 
nal N vill have it ſpecies /ocationis, condudionis ; and fome 
ex- are poſitive it is a downright borrowing. Lord Stair 


for in bis Laſtit. Lid. 1. Tit. 11. Sed. 7. calls it the. ordi- 


his WI ary mutuum among merchants. 5 
The price of exchange is regulated according ro the 
On- courſe of the place where. the bill is drawn, or that of 
nor ill the place where the remittance is to be made; and ſome 


23 pretend, that it is the city of Lyons gives the law or- 
is ule for the price of exchange to moſt of the other ci- 
ties in Europe. 

The firſt commerce among mankind was carried on 
by exchange, people furniſhing each other mutually 
tu- wich what things they wanted; but ſuch exchanges 


ds; ¶ vere liable to many 1 To remove the e, 

me noney was invented for a common medium, and, inſtead 
5 of exchanging, buying and ſelling was introduced; But 

2 the tranſporting of money from one nation to another. 


being in fame places diſcharged, in others impracti- 
of cable, and generally prejudicial, by the loſs that may 
be ſuſtained, through the leſs intrinſick value of the 
ſpecies. in the place to which it is tranſported, or by 
robberies, or other accidents incident to travellers, . 
bills of, exchange. were introduced by the law of na- 
| tions, 
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perſons living in a foreign country, and the Wa! 
money payable in ſpecie foreign. Or In Nvi 
land, I in 


nations, confirmed by the conſtitutions of princes and Mar 
republicks, and hath every where obtained, as the ea- Nth 
ſieſt way to ſupply the want of money in expediting 
trathck, and to prevent the exportation of gold and Ppt 
ver, which was unavoidable before this i®rention ; Im 
which, as it was at firſt neceſſary, was ſoon found con: Wm 
venient, and ſo mightily improven, that now it is be- bi 
come a very lucrative way of trading in money. 

The time when this Kind of commerce began is not 
certain; ſome learned men derive it from the cuſtoms IM” 
of the Hebrews, thus: Upon the firſt of the month. 
Adar, (which is-the laſt. manth of the Fewi/h ecclcfin- Nai 
ſtick year, anſwering to our February) proclamation 
was made throughout all Vel, that the people ſhould 
provide their half ſhekels, which were yearly paid to- 
wards the ſervice of the temple, according to the com- 
mandment of God, (Exod. xxx. 12.) On the 25th of 
Adar they brought tables into the temple, that is, in- 
to the outer court, where the people ſtood ; on theſe 
tables lay the leſſer coins, which were to furnith thc: 
who wanted half ſhexels for their offerings, or that 
wanted leſſer pieccs of money in their payment for 
oxen, ſheep, doves,. and the like, which ſtood there 
in a readineſs, in the fame court, to be fold for ac. 
fices : But this ſupply, and furniſhing the people from 
thoſe tables, was not without an exchange for other 
money, or things in the place of money, and that upen 
an advantage. Hence all thoſe that {at at the tables 
were called bankers, ur naß ers of the exchange ; and 
we find them all expelled out of the temple by our Sa- 
viour, Matth. xxi. 12. 

But according to the common opinion, bills of ex. 
change are the invention of the Fews, who, being ba- 
niſhed France for lome enormous crimes charged upon 
chem, retired into Lambardy about the twelfth _— 


U 
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land, when drawn by, or upon perſons living 
within North-Britain or Scetland, and payable 
1d, in the current money thereof. 

As to the perſons employed about bills, four 
aud Ware ordinarily requiſite, two at the place where 
e-Ythe money is taken up, and two where it is 
"3 Wrayable, 1. The deliverer or giver of the 
on; (money. 2. The taker or receiver of the 
on · money, and who on that account draws the 
be- bill, and is called the drawer. 3. He (who 
to repay the money) upon whom the bill 
as I drawn, and to whom it is directed. And, 
„nt . The party to whom the money is payable, 
and to whom the bill is ſent. 

But ſometimes only three perſons are need- 


_ ful, as when the deliverer of the money takes 

to- 3 

om. the money payable to himſelf. 

ther Yea, money may be tranſacted by ex- 
s, in · change between two perſons, as when the 
mw lrawer makes the bill payable to bimſelf, or 
m order, 


there ad found means to withdraw their effects, which they 
ac ad lodged in the hands of friends, by ſecret letters, 
fron end bills conceived in ſhort preciſe terms, like the mo- 
other dern bills of exchange. 
upen . The faction of the Cibellius being expelled 7taly by 
table be Cre/phs, retired to Amſterdam, and Juſed the ſame 
; and {cans for the recovery of their effects in ah, as the 
ur Sa- Nu had done. Hence the Datch merchants took the 
int of negotiating bills of exchange, and ſoon ſpread 
of ex- Ne practice through all Europe. The fame Cibellins 
re allo ſaid to be the inventors of re- exchange, on ac- 
ount of damages and intereſt, when bills of exchange 
ire not paid, but returned upon proteſt, 
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"order, and directs it to the party that owe 
him money, and is to pay it by exchange; Ml 
which method is very convenient, for it con- 
ſtitutes the debt, and makes way for ſpeedj - 
diligence. 0 
There are two copies given for the ſame | 
ſum when the bill is out- land, leſt one which] | 
is ſent by the poſt ſhould miſcarry, the other 
is kept by the deliyerer of the money; and + 
bills, eſpecially foreign, are drawn either at 
uſance, at days fight, or at a certain time at. 
ter date. ä 
By uſance, merchants underſtand the ſpace 
of a month after the date of the bill, i. 
the ſame day of the next month following 
in which the bill is dated, as a bill drawn 
10th June, payable at uſance, muſt be an 
ſwered on the 1oth of July. And there ii * 
double uſance, 1. e. two . treble 1 
ſance, 7. e. three months, and half uſanct 
2. e. 15 days. The trading towns of Eu 
rope having different uſances, ſome have {im 
ple uſance, as from Edinburgh to Amſterdam; 
Others have double uſance, as to Venice, & 
and this ſerves to compute the current price 
of exchange from one place to another, nd 
that bills on theſe places may not be pal 
ſooner than one, two or three months, fo 
they may be paid at certain days fight, as pat 
ties agree. 
A bill payable at ſo many days ſight, is 


be accounted ſo many days next after my 
4 
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ſhall be accepted, and not from che date of 
ze the bill, nor from the day the fame came pri- 
n. vately to hand, or was privately exhibited 
ech to the party on whom it was drawn, if he 

did not accept thereof, for the fight muſt ap- 
mel pear in a legal "ey i. e. by acceptation or 
ich proteſt. 
her Bills payable at a certain time after their 


ant date, are much in affinity with theſe payable 
at uſance. 


The ou Forms cf BILLS * 
CHANGE. 


wing 100 J. ſterling. 

Fawn Edinburg h, June 27. 1752. 
At fix days — pay this my firſt per 
re exchange to A. or his order, one hundred 
e u pounds ſerling, for the value here received 
nc of B. and place it to accompt, as per advice 
£6 * from 5 


ſim 


dan To D. merchant 

„ Cc in London. 

price 

r, nt The ſecond bill is the ſame with the firſt, 
: pt with a little alteration and addition. 

| 0 

3 „At fix days ſight pay this my ſecond per 


* exchange (my fot not being paid) to A. 
Or thus; 


At ſix days ſight, not having my firſt, pay 
* this wy ſecond * exchange to i 
D 
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If he who ſigns the bill is to make himſelf 
debitor, he writeth in the bill, © and put & 
to my accompt.“ But if he to whom it is 
directed is debitor to the drawer, then he 
writes, © and put it to your accompt ;* or he 
fays, Value in your own hands.“ Allo it s 
ſometimes expreſt, And put it to the accompt 
of ſuch an one.“ But value is, in law, pre- 
ſumed to have been gizen by the poſſeſſor of 
a bill, though neither the bill itſelf, nor in- 
dorſation thereof, bear value to have been re- 
ceived, unleſs it be proven, by the writing or 
oath of the poſſeſſor, that value was not given, 

If the bill is to be aſſigned or indorſed to 
another, the aſſignment muſt be writ on the 
back of the bill thus; a 

Pay the contents on the other fide to I. 
or order, value of F. and he figns A. 

But if E. do likeways transfer the bill, he 

writes only thus; Pay the contents hereot 
to F.“ and he ſigns E. 
Though indorſations may be ſigned blank 
for the name of the poſſeſſor, yet the act 25, 
parl. 1696. diſcharging writs blank for the re- 
ceiver's name, is extended to bills of exch-n0e; 
Jo that a bill drawn and remaining blank in 
the name of the perſon to whom the mone) 
is made payable, will be null, though this blank 
may, ex poſt facto, be filled up in preſence of 
the drawer. 

If the bill be tranſacted among three per- 
ſons, it bears, Pay to A. the ſum of 
* yalue of himſelf received.” 


It 


1 


elf If a bill is to be paid to a truſtee, or fac- 
n tor, and payment be made for the behoof of 
ische drawer, it ſhould be thus; Pay to A. 
he for my behoof, the ſum of -------- 
he Bills drawn in this form, and accepted, up- 
t son non-payment in the due time, mult be pro- 
apt © teſted againſt the accepter, either perſonally, 
re- or at his dwelling-houſe, which gives trouble 
of to the haver of the bill to ſeek out the accep- 
in- ter, or to go to his dwelling-houſe with nota- 
re· ry and witneſſes; to prevent which trouble 
or the bill may be written thus; 
ren, Upon the firſt of July, pay to A. or his 
o © order, at his dwelling-houſe in the Lawn- 
the WW © Market: in Edinburgh, the ſum of ------ like 
* yalue you are reſting me, with intereſt af- 
» Li ter the term of payment. Make thankful 
payment, and you will oblige your's, Oc. 
he And thus intereſt and annualrent may be 
reot © made due by bills of exchange, as well as 
by bonds: For though the act of parliament 
lank Win the year” 1681. ſtatutes, that ſums due by 
bill ſhall bear annualrent, in the caſe of non- 
acceptance, from the date of the bill, and, 
in caſe of. non-payment; that annualrent 
is due from the time the ſams fall due; 
yet that holds only when a bill is duly pro- 
teſted for non-acceptance, or for non-pay= 
ment. 


per- The form of bills drawn payable to the 
bak, is thus; 043 A 
D 2 Edin- 


— ———— _ — 


. - a — 
— ——2—L— 


8 ” 
—— — 
- ” 
hs X : : 
> „ A "Ju Sag ww, : P "I "= Peg . 5 — 


1 TERS I TEN IE Ions ISS 
> * mn ; e q 9 


4 _ 
44 4 

— TI 
ge et 


- 
—— wo 
- _ yy 


: 
|; 
F 
ö * 
| 
- 
5 
. 
|| 
| " 
* 
1 
Ly 
. 
1 
2 
, *,Þ 
19 
, 9 
| * 
. 
4 
- | '* . 
ta N 
Ky . 
N 1 
I l = 
* . 
p - 
1 
* 
37 
1 
71 » ; 
' 
N 
I. 
- 1 
; ** 
= 
* „ 
U — 
11 © : 
- I 4 
3 184 
oy : * 
l 
N 
1 * Fi 
\ N 17 EY 
l y += 
9 4 449 
9 
1 29 
„ 
HM. 
— 4; * 
1. 1 
| 8 
19 "7 
' 1 — 
II 
HER 
F. 
[y 1 
1 
4 „ 
1 
. 
| - ! 
1 j 
. 
0 | 
Le 
6 


— > s 1 
— SIS 
_ 
; 2 ay 
- . — 
— SO 


C4) 


Edi burg. b 
Sixty days after the date hereof, pay to 
* --------- Or order, at the Bank-O/fice, and in 
* bank-money, the ſum of twenty five pounds 
Sterling, value received. 


If it be negatiated betwixt two only, then 


it is in this form; 


Pay to me, or my order, the ſam of- 
due by you to me, or value in your 


hands; andthe like. 


The ſum in bills of exchange is twice ex- 
preſſed, once in figures in the top of the bill, 
or at the {ide or foot thereof, and in the body 
in letters; if theſe two ſhould diſagree, what 
is fully expreſſed in letters, and in the body dt 


the bill, is the rule of payment. 


No bill, where the name of the perſon to 
whom it is payable is mended: or interlined, 
ought to be accepted or regarded. 

The direction and acceptance of bills is u- 
ſually written in the inſide of the bill; the 
direction is given before, and the acceptance 1s 
thus; London, 27th June, 1752. Accepts. 
And then he ſigns. | 

Now, the perſon to whom the bill is paid 
is ordinarily deſigned, that it may be known 
who he is, and alſo he on whom it is drawn; 
but the drawer is not ſo, for which 1 

65 


C 4> ) 
late, eſpecially in inland bills, the drawer ſub- 
joins to his ſubſcription, thus; © A. merchant 
in Edinburgh -* Or rather thus; Pay to 
me A. merchant in: Edinburgh, or w or- 


nder, c... 
ds When the bills are for the uſs of gentle 
men travelling through foreign countries, it 
is moſt expedient to have the ſpecies of the 
en beſt and moſt current "money expreſſed in the 
bill, which indeed will occaſion one and an 
half, or two and more per cent. difference 
In che exchange. And in foreign parts, eſpe- 
ur cially in Germany or Italy, where, through 
the multiplicity of petty ſovereignties, their 
ſpecies of money is very different, one ſort is 
more univerſal than another, and a travel- 
ler ſhould have his money pay able in ſuch 
ſpeaes.. 

It is moſt i inconvenient to have bill payable 
to the bearer ; for, if ſuch do miſcarry, and 
come-to a wrong.man's hand, he may receive” 
the z10ney, and he who paid will produce the 
bill itſelf for his warrant to pay it to whoſoe- 
ver ſhall bring it, and thereby the true owner 
15 u. loſes his mo | 
| Sometimes foreign bills carry to be drawn 
per aduice, ſometimes th ey bear, without far- 
cepis.¶ ther aduice. Which laſt is more convenient 

for the haver of the bill; for, in rhe other 
paid caſe, the party on whom the bill is drawn 
ought not to accept till the letter of advice 
d, of F 
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both accept; and if any one refuſe, the 


not be proteſted for want of due acceptance. 


( 4 N | 
comes to his hand, which may retard the pay- 
ment, and diſappoint the haver of the bill. 

Bills of exchange, either inland or outland, 

are not regulated by the common law, but by 
the- law of merchants, and therefore they 
need no witneſſes to the ſubſoription of the 
parties; for ĩt ſt that thoſe who deal in 
exchange are men of honeſty: and credit, and: 
will truly, and of their own accord, acknow- 
ledge their ſubſcription: But, if it ſhould o- 
therways happen, it might be eaſihy provided 
againſt by their letters, in comparing the one 
with the other, and by the conſequences of 
the draughts and books of accompts, and by 
divers other eircumſtances. But this doth fel- 
dom occur. 
| Whenever the hi comes to Band, the ſame 
ſhould be prefenced, and an acceptance de- 
manded, or talcen fon non- acceptance; 
for no days are by the law allowed to mer- 
chants herein to deliberate. However, in diſ- 
cretion,. a ſmall time, as 24 hours at molt, 
ought not to be denied, if ſought. 
If a bill be directed to two or more perſons, 
in this manner, To A. and B. they muſt 


bill muſt be proteſted for want of due ac- 
ceptance. But if it be directed thus, To 
* A. or, in his abſence, to B. or to A. and 
B. or to either of them, the acceptance by 
any one of them is ſufficient, and the bill can- 


Verba 


6 
Verbal acceptance is binding, and probablè 


by witneſſes; ſo that the haver of the bill, 
upon non-payment, may proteſt and raiſe ac- 
tion againſt the verbal accepter, which will be 


effectual. 5 
If the party accept the: bill only. for part of 


the money, the haver may take it; but he 


ſhould; nevertheleſs, proteſt for non- accep- 


unce for the whole, and immediately ſend: 
advice to his friend and correſpondent; and 
at the term of payment, he may receive that 
part, bur ſhould again proteſt for non-payment: 


of the hole, and give advice accordingly. 
Proteſt for non-payment ou 
upon. the third day 


o proteft within two days. 
limited in the bill, and theſe days of grace (a) 
as 


(e) To facilitate the courſe of commerce by ex- 
change, the dealers that way have generaly acquieſced 
in allowing ſome little time beyond the preciſe term 
of a bill, called, days ef grace, or favour, or reſpite- 
days ; which is congruous to that rule of law, debi- 
tor non debet venire cum ſacco paratus, (L. 105. F. de 
Jo/ution.) The number of theſe accellory reſpite - days 
varies according to the reſpective cuſtoms. of different 
places. Here, Loudon and Vienna, only three days of 
grace are indulgled ; four at Frankfort, out of the faire 


time ; 'Leipfick, Naumburgh, and Ausburgh, five; Ve- 


nice, Amſterdam, Rotterdam, Middleburgh, Antwerp, 
| Cole, 


o 
© —— — — — 


ght to be made 
after the bill falls due, 
and advice thereof ſent, the firſt poſt, to the 
drawer, or. to the correſpondent of the ha- 
rer of the bill; and ſome uſe, in certain caſes, 
which the bill falls due is part of the time 
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delivered to him, or the like. 


64 
as they are called, are counted next after the 
expiration. of that day, and are allowed, as 
well for him to whom it is payable, to pro- 
cure payment, as for him, on whom the bill 
is drawn, to pay it. Sundays and Holidays 
are counted in the number. TT 

Though this caution has not been obſer- 
ved, yet it is convenient to make proteſt for 


non · payment; even, five, ſix, or more days, 


after the time limited in the bill. 

If, betwixt acceptance and payment, the 
accepter fail in his credit, demand muſt be 
made by a notary for better ſecurity; and, in 
default thereof, proteſt for better ſecurity, 
whereof advice muſt be ſent to the corre- 
ſpondent. 2 | 521 

A bill ſhould not be paid before it become 
due, leſt a countermand might be ſent by the 


drawer to the aecepter, who may loſe the 


money, if, before the time in the bill, the 
drawer ſend contrary advice, becauſe the mo- 
ney ſtipulated to be paid for the bill is not 


of 


Cologn, Breſſau, and Nuremberg, ſix; Naples, eight; 
Dantzict, Koningshberg, and France, ten; Hamburg) 
and Stockho/m, twelve; in Spain, fourteen ; at None 
fifteen ; and at Genoa thirty; at Leghorn; Milan, and 
ſome other places in Italy, there is no fixed number of 
reſpite- days, the time for proteſting, or not proteſt- 
Es being left to the diſcretion of the poſſeſſor of the 


- 


( 45 ) 
"| of BownDs ad facta praeſtanda ſimple. 


1! 
2 The ſecond ſort of bonds are theſe granted 
for performance of certain deeds, which are 
fer. | various, and cannot well be claſſed; nor is 
for there any fixed ſtile uſed, but the fame are 
0 formed according to the paction and circum- 
ſtance of the parties, or of the deed to be 
the! done; however, they may be divided into 


be bonds principal and acceſſory, or bonds of car 
ionry. 1 ſhall ſet down the ſlil: of fimple 
rity bonds of this. kind, which more frequently 
occur, and may ſerve for a rule and directory 

in other circumſtances and caſes. | 
Of bonds principal take the following ex- 
ample. A bond to diſpone lands for a ſum 
of money inſtanly received, is thus; I 4. 
grant me to. have received from B. the ſum of 
looo pounds Scots money, for which I bind 
and oblige me, my heirs and ſucceſſors, to: 
diſpone to him, or any perſon he ſhall nomi- 
of nate, the lands and eſtate which belonged 
to C, and which fell in his majeſty's hands 

ove; by bis forfeirure, and whereunto I have 
arg“ right by a gift granted to me of the date, 
Rome Oc. and to aſſign to the fad B. the ſame 
Ap gift, in ſo far as it may be extended to the 4 

ber a « eſtate, real, or perſonal, which belonged to 

f the the faid C. and to grant all writs that ma 
be needful for denudivg me, and _— 
ot Yo ett che 
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( 46 ) 

the right thereof in the perſon of him, or 
any he ſhall appoint, as ſaid is, with war- 
randice from our proper. fact and deed al. 
lenarly : And, in the mean time, I grant 
power to the ſaid B. or any he ſhall think fit 
to intruſt, to intromit with and uplift the 
whole rents, profits and duties of the fore- 
ſaid eſtate, as well bygone reſting unpaid, as 
in time coming, .to be diſpoſed upon by him 
at his pleaſure, without being countable to 
me, or any others, for the fame: Providing 
always, that the ſaid B. upon my granting 
the foreſaid right to him, be holden and ob- 
liged to make payment to me of- ------ 
more, making up in whole, with what I have 
now received, the ſum of-------Scots money, 
which I have condeſcended to accept for the 
right of the ſaid forfeiture; at his requell, 
Regiſtration. Horning on fix days. 


Of Box ps acceſſory, and of CAUT 10N- 
RY. 


km U 231 
I )be ſtile of bonds, acceſſory or cautionary, 
for perfermance of deeds, may be known 
from the following examples. As, 1. A bond 
of cautionry, in looſing an arreſtment, is thus; 
* I A. bind and oblige me, my heirs and ex- 
« ecutors, as cautioners and ſoverty, acted in 


the books of council and ſeſſion, for B. that 


his whole goods, gear, cons, cattle, infight- 
«* pleniſtung, ſums of money, debts, ay we 
' « ſheep 


( 47 ) 

r * ſheep, mails, farms, profits and duties of 
lands, and others whatſoever pertaining to 
l. © him, and arreſted at the inſtance of C. ſhall 
nt Iſl © be forthcoming | to the ſaid C. as law 
fit 1 will.“ 
he 2. A bond of cautionry in a fiſpention, 
e- when for reaſons of multiple-poinding, is 
as WW thus; I A. by the tenor hereof, bind and 
im fl « oblize me, my heirs, ſucceſſors, and execu- 
to tors, as cautioner, ſoverty, and full debi- 
ng tor, acted in the books of council and ſeſ- 
ing MF * fion, for B. that he ſhall make payment to 
ob- C, or D, or E, or F. or to any of them who 
— ſhall be found by the Lords of council and 
ave ſeſſion, to have the beſt right to the ſums 

* underwritten, of the fam of---------Scots of 
principal, with the annualrents thereof, and 
—— of liquidate expences, contained in a 
bond granted by rhe ſaid B. to the deceaſt G. 
* and to which the whole forenamed perſons 
pretend right, in caſe it ſhould be found by 
the ſaid Lords, that he ought ſo to do, after 
the diſcuſſing of the ſuſpenſion to be raiſed 
ary, by him in the ſaid matter.” When it is in a 
own I imple ſuſpenſion, it is in this ſtile; That 
bond ' he ſhall make payment to C. of the ſum of 
hus; 1 (as in the charge) contained in a 
ex-“ bond alledged, made and granted by the faid 


din B. as principal, and D. as cautioner for him, 
that conjunctly and ſeverally, to E. of the date 


ght- —. ---Fegiltrate-----and an aſſignation made 
nolt, 10 
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( 48 ) 


* to the ſaid C. dated, &c, in caſe it ſhall be 


found, Oc. | 
When. the fuſpender is denounced and re- 


giſtred to the horn, and if the letters of ſuf. 
penſion contain a warrant for relaxation, the 
bond of cautionry muſt have this clauſe; 
And likeways that the faid ----=----- ſhall 
make payment to his Majeſty's treaſurer, d 
the ſum of 10 merks Scots money, in name 


$4 i £56: &: av bl 


l © 


of compoſi 


tion, for the eſcheat of his goods 


and moveables, falling in his Majeſty's hands, 
through being of the ſaid - Jawfully 
denounced to the horn, and regiſtred for the 


cauſes foreſaid.? 


When the condition of the cautioner i 
doubtful, or unknown to the clerk of the bills 
a perſon more reſponſal and unexceptionabk 
muſt atteſt and declare him to be ſufficient; 
and the clerks ate ordained to take from tht 
atteſter, as cautioner for the firſt cautioner, 
a bond, that he may be liable /ubfrararie, i 
fully as the firſt caurioner; the which cautic 
nary atteſtation, written upon the back of the 
other bond of cautionry, is of this tenor. 


I A. ------ not only atteſt the ſufficiency d 

the within named and deſigned cautio- 
ner, and bind and oblige me, my heirs an 
executors, therefore, but alſo become cau 
tioner for him, and bind and oblige me, and 
my foreſaids, for the ſums of money with. 
in contained, as fully, in all reſpects, as tht 


« cauti 


(49 ) 
centioner himſelf, except as to the order of 
diſcuſſing; and I conſent that theſe preſents 
re. be regiſtred with the within written bond, 
ft © that execution may . paſs /ub/idrarie hereon 
the | © 2<coNdingly, and to that effect conſtitute 


ie: © the procurator within deſigned. In witneſs | 


hal fl © whereof, Orc. | | 

„d. 3. A bond of cautionry in a ſuſpenſion of 
amd lawborrows is in this form; I A. bind and 
do oblige. me, c. as cautioner for B. and C. 
nd, perſons complained upon, that E, &'c. and 


Fully their bairns, tenants and ſervants ſhall be 


* harmleſs and ſkaithleſs of the ſaid B. and re- 
* manent perſons complained upon, in their 


 alrents, liferents, tacks, ſteedings, rooms, 
* poſſeſſions, and ſhall noways be troubled by 


* ſending, hounding out, reſet, aſſiſtance, or 
' ratihabition, nor by none whom they ma 

ſtop or let, otherways than by order of law 
and juſtice, in time coming, and that under 
the pains following, via. each nobleman and 
noblewoman under the pain of 2000 merks, 
' other landed men under the pain of 1900 


cy a merks, and each unlanded perſon under the 
auto pain of 400 merks, and that for obedience 


* of the charge of lawborrows given to the 
e cu foreſaid perſons, for whom I, am cautioner, 
e, and in caſe it ſhall be found, by the Lords of 
with council and ſeſſion, that they ought ſo to do, 
as the E after 


* bodies, lands, heritages, tenements, annu- 


them therein, nor by no others of their 


| 
} 
| 
iff 
4 
q 
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43%) | 
© after diſcuſſing of a ſuſpenſion to be obtain- 
ed in the ſaid matter.” 
4. A bond of cautionry for keeping of the 
peace, is thus; I A. by the tenor hereof, 
bind and oblige me, c. as cautioner for B. 
that he ſhall keep his Majeſty's peace during 
this current parliament (a), and in all time 
coming, and alſo that C. ſhall be harmleſs and 
ſkaithleſs, in his perſon and goods, good name 
and gear, and noways:troubled by him, nor 
no others of his cauſing, ſending, hounding 
out, commanding, reſet, aſſiſtance, or rati- 
habition, whom he may ſtop or let, directiy 
or indirectly, during the foreſaid ſpace, un- 
der the pain of ------- to be paid to the ſaid 
clerk of the court of conſtabulary, for the 
uſe and behoof of the Lord High Conſta- 
ble () of Scotland, and his deputies.” 
Be - 5. A 


(2) Obligations of this kind are now, ſince the u- 
nion, done by enactments in the ſheriff, or other 

judges court-books; and, ſince the taking away of 
our parliament, bonds of this nature are in deſue- 
tude; and this hath been placed here by our author 
for inſtitution's ſake, as he obſerves upon ſome other 
ſtiles. . 

(5) Conſtable is reckoned by ſome to be the ſame 
office that the comes ſtabuli was under the Reman em- 
pire; others derive it from the Saxon coning, i. e. king, 
and ſtaple, which ſignifies the ſtay or hold of the 
king. By the laws of king Malcolm, cap. 6. he was 


SG CWC . As Au, 


judge to all crimes committed within 12 leagues of 


the king's houſe or habitation ; tho' Steen obſerves, 
that the beſt manuſcriÞts bear only two leagues. But, 
when 
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1 
A bond of compearance before a court 
is in this form; I A. by the tenor hereof, 
bind. 


when we had parliaments his jurifdiction was only ex- 


erciſed, either as to crimes, or otherways, during the 
ſitting thereof, which ſome extended likeways to all 
general conventions, Sir George Mackenzie obſerves, 


in his precedency, That this officer hath not riſen im his 


precedency to the fame proportion with others; and 
the reaſon. he gives, is, That, of late, our armies have 
been "commanded by other officers, and fo there was 
little uſe for the conſtable. His office, beſide the cog- 
nizance of riots, and other crimes committed within 
the above limits, during the fitting .of parliament, was 
(the day of riding the parliament) thus performed: In 
the morning he waited upon his Majeſty's high com- 
miſſioner at the palace, and received his orders, and 
from thence returned privately ; then he came from his 
own” lodging on foot, and narrowly inſpected all the 
rooms under and above the 'parliaent-houſe ; after 
which he dreſſed himſelf in his robes, and, having his 
batton in his hand, he ſeated himſelf in a chair at che 
entry of the Parliament-Cleſe, at the place where the 
Lady's Steps formerly were, by the outmoſt of his 
guards, and, as the members alighted from their horfes, 
he roſe from . his- chair-and ſaluted them, and recom- 
mended them to the gentlemen of his guard to be con- 
ducted to the mariſhal's guard, for his guards made a 
lane from his chair to the door of the parliament- 
houſe, - and the mariſhal's guards were all within the 
houſe, only, by ancient cuſtom, the conſtable was 
allowed fix of his guard within the houſe. When the 
commiſſioner came, the conſtable received him imme- 
diately upon his alighting from his horſe, and attended 
him to the mariſhal's guards, and then both the con- 
{table and mariſhal convoyed him, bare-beaded, to the 
throne, and attended him in the ſame manner in re- 
turn to his horſe, and rode with him in their * to 
E-2 - the 


CT EETSED A ——_— 


1 
1 
5 
17 


3 | 
bind and oblige me, &c. as cautioner for B. 
* that he ſhall compear before in a court 
* ko 


the: palace, having caps of permiſſion on their heads, 

the conſtable being on his right-hand, and the mari. 

Mal on his left. This office hath not. been enjoyed by 
many families. The Marvill family (who. founded the 
abbay of Dryburgh in Berwickſhire, and had a great 
eſtate in that county) enjoyed it in King David 1.'s 
time; from them it came, by deſcent, to the old Lords 
of Galleway, and from them, in like manner, te 7c; 
Baliol, and the rexowned king Robert Bruce conferred 
it upon Sir Gilbert Hay of Errol, whoſe family had its 
riſe, in a remarkable manner, by the battle of Loncarty 
againſt the Danes, in the reign of king Kenneth Ill. 

and Charles Earl of Errol, the hereditary deſcendant.of 
that noble family, was Fad high conſtable of Scot- 

land at the union, who, before the concluſion thereof, 
made an ample and full proteſt for the preſer vation.of 


his rights and privileges, notwithſtanding of the ſaid 


treaty, and craved the ſame might be engroſſcd in the 
books of parliament; which proteſt ſee at large in 


Crawford's Peerage ——The badge of this office was a 


naked fword ; which, in the Xoxzan empire, was the 
badge of the office pracfacti praetorio. 

Our kings were of old neceſſitate to. cauſe caſtles to 
be built in divers places of the kingdom for preſerving 
the peace, and the governors of theſe caſtles were cal- 
led conſtab/es, whoſe powers varied according to the 
tenor of their reſpective commiſſions, and could only 
be explained by uninterrupted and immemorial poſſeſſi- 


on, and uſual-cuſtam ; but the powers of theſe conſta- . 


bles are now abrogated by the late act of the Britiſh 
parliament, aboliſhing the ſeveral private juriſclictions 
in Scotland. — And, for a farther illuſtration of this ſub- 
ject, the reader may conſult the following deciſions in 
Lord Stair, Fuly 18. 1676. Earl of Kinghorn contra 


town of Forfar ; and, N 954679. Lord Hat. 


ton contra town of . 


1 3 

tobe holden by him MA - upon 
© betwixt two and three in the afternoon, 
there to underly the law for the crimes li- 
© belled, under the penalty of ------ Oc. as in 
the bond for keeping the peace. And if 
the bond for keeping the peace be ingroſſed 
after, then ſay, And that the ſaid ------ ſhall 
© be harmleſs and ſkaithleſs, &cr.,* It is to be 
noted, that, when theſe two bonds are * 

ſed, there is but one penalty in the bond. 
There are other obligations for perform- 
ance of deeds, which, not being ordinarily in 
a Writ apart, are adjected to other bonds as 
an obligement, commonly called, A clauſe of 
relief, adjected to a bond for borrowed mo- 
ney granted by a cautioner and a principal, 
and an obligation to grant an heritable bond 
of borrowed money, or the like; for there is 
no ſimple bond whatſoever, which, according 
to ee may not be adjected to other 
writs. 
A cauſe of relief, which is ſubjoĩned and 
incorporated with other writs granted by prin- 
cipal and cautioners; is thus; Likeas I, the 
' fajd A. bind and oblige me, and my fore- 
* faids, to warrant, free, relieve, and ſkaith- 
leſs keep, the ſaid C, D, and E. of the cau- 
' tionry above written; and of all coſt, ſkaith 
and damage, expences and intereſt, that they, 
gor either of them, or their foreſaids, ſhall 
e happen to ſuſtain or incur therethrough in 
any ſort; and we, the ſaid cautioners, bind 
3 and 


40 


* and oblige us, - hinc inde, to others, and cut 
* foreſaids, to warrant, and equally to relieye 
others of the premiſſes, and of what da. 
mage, intereſt and expences ſhall be ſuſtain- 
4 thereby, each of us for our ow parts n 
rata. This mutual relief is only ſubjoined 
where there are two. or more cautioners. 

An obligement to grant an heritable ſecu- 
rity, adjected to a ſimple bond of borrowed 
money, is in this form; And: for farther 
«ſecurity thexeanent, I bind and oblige me, 
and my foreſaids, to grant, ſubſeribe, and 
deliver to the ſaid B. whenſoever I ſhall 
© be deſired, a valid and ſufficient heritable 
«ſecurity for the ſaid! debt, out of- all or 
any part of my lands and eſtate within this 
© kingdom, wherever the ſame ly, and that 
either by granting a wadſet, or an infefr 
ment of annualrent, as he ſhall think fit 
© to be holden cither of me and my heirs 
© or from me of my immediate ſuperiors 
* blench or feu, as may beſt ſubſiſt with the 
* Jaws of this kingdom, and with all neceſlary 
and uſual clauſes, that any lawyer to be na- 
med by the ſaid B. ſhall think juſt and rea- 
© ſonable, and to cauſe extend the. foreſaid 
ſecurity, and give ſaſine thereupon, or ex- 
pede an infefunent by reſignation or con- 
firmation, as he ſhall think fit; and all upon 
my own proper charges and expences, With- 
out prejudice always ob the perſonal oblige- 
ment above Written, or ſuiting execution 

* thereup- 


„ 
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. thereupon at the term of payment above 

mentioned, or at any time thereafter, with- - 

out requiſition,” 

. The form and ſtile of other bonds as well 

for payment of money, as for performance of 

1 deeds, are ſet down in the fection which treats - 
of compound bonds. 


Of. DisCHARGES and ACQUrTTances 
e femple. - 

r JAviNG treated of obligations fimple, oc- 
le caſion offers to explain the conveyances 


and aſſignations of the things in the obligati- 
aon; but, before we treat of thoſe, it is pros © 
per to give the ſtile of diſcharges granted by 
fe the creditors 
ah A diſcharge is an acquittance in woiting, of | 
mL ſum of money, or other duty, which ought to 
Le paid, or done; as, if one be bound to pay 
he money due by a written obligation, or other- 
LOC the creditor, upon the. receipt: thereof, 
n- Nor upon other agreement, ſigns a writing in 
en- diſcharge thereof, teſtifying that he is paid, 
aid or otherways fatisfied, and therefore doth ac- 
er- quit and diſcharge bim of the fame, which 
on- diſcharge 'wholly extinguiſhes the obligation 
pon Nor ground of debt. 

ich- This word differs from Acceptilation i ia the 
ge. civil law, or Apocha, becauſe Accepl ilation 
ion may be by . or without it, and is no 
up- | þ other 
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vertheleſs, diſchargeth not, unleſs money be 


e 


other than a ſimulate payment and diſcharge, 


though no payment be made; and Apocha zh - 
a writing witneſſing the payment, which, ne. 


truly delivered. © 5 

He to whom the obligation is granted, o 
others having his right and power, can grant 
diſcharge, as the creditor's heir, executor, al. 
ſigny, factor, tutor and curator, -- 

Not only the debitor, or thoſe who repre. 
ſeht him, and are liable in payment of his 
debts, or others to whom the management 
of the debitor's affairs are committed ; ſuch 
are the debitor's heir, exeeutor, ſucceflor in 
his eſtate diſponed with the burden of debts 
factors, tutors and cutators, but alſo ſtrangers 
who have no manner of relation to the'debi- 
tor, can procure a diſcharge of a debt or ob- 
ligationz which will be equally ſteadable and. 
valid. 

There is no great variety in the ſtile of 
diſcharges occaſioned through the diverſij 
of obligations, or the ſubject matter contain- 
ed in the bond, beeauſe it is narrated, and the 
diſcharging or acquitting words are applied to 
the bond, and words therein, or to the ſpe- 
cies of the obligation, which may arife ex 


fade. , 


Ditcharges are either of the annualrent'+ | 


lone, or of the annualrent and principal ſum, Wir 


and of the whole obligement. „ 
| | A di. if 


1 


A diſcharge of annualrent is in this form? 
J A. grant me to have received from B. the 
del fum of 50 pounds Scots money, as the due 
© and ordinary annualrent from Whitſunday 
© 1751, to Whitfunday laſt bypaſt 1752, of 
the principal ſum of 1000 pounds money 
© foreſaid, contained in and due by a bond 
granted by him to me, of the date 
Therefore I, by theſe preſents, exoner, quit- 
claim, and ſimply diſcharge the ſaid B. his 
heirs and ſacceſlors whatſoever, of the an- 
nualrents of the foreſaid principal ſum due 


p at and preceeding the faid term of Whit- 
ts ſunday laſt bypaſt, and obliging me, my heirs 
nt and executors, to warrant this diſcharge at- 
hi. all hands, and againſt all deadly, as law will. 


+. conſent to the regiſtration hereof, c. 
ind This ftile is the fame, with a little varia- 
on, when more annualrents are paid; for, 
4 nitead of half a year's annualrent, ſay two, 
hree or four years, from Whit/unday to Whit- 
F-rd2y, or indefinitely, as the annualrent from 
Wpitſunday 1745, to Whitſunday 1764, &c. 
If retention (Ca) is to be allowed, then fay, 
As a year's annualrent (after deducing re- 
4 * tention) | 


(a) This. alludes to ſeveral temporary laws made 
| the reigns of king Charles I. and II. William. and 
um, , and Queen ne, for granting a ſupply to their 

geſties, whereby thoſe owing money had retention 
di: ſo much out of their angualrents, in order to make 
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his ſucceſſors, of the within ſums and ba 
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**tention) from Whitſunday 17 63, to Mhisſuſ ane 
day 1764, Oc. | | 
When the whole bond is ſatisfied, the m 


ney. is either paid by the principal, in whit 
caſe, if the bond has not been regiſtred, a 
diligence. done thereupon, he either retin 


the bond ſimply, and cancels it, without fot 
king any diſcharge from the creditor, mc 
which is fafeſt, he takes a receipt on {pri 
back, thus; I the within named A. graf to 
and acknowledge, that I have received fr by 


* the within deſigned B. full and comple 
payment of the principal, annualrents a 
* liquidate expences due by virtue of -th 
within written bond: Therefore I diſchan 
the ſame, and whole contents thereof ; M te. 
thus; Therefore, I diſcharge the ſaid B. ada 


the monied part of the nation bear a proportion 
charge of the government with the landed inter 
and an eaſe in the payment of theſe ſupplies to f 
landed men who were burdened with debt, as the 
nualrent of money was very high in moſt. of d 
reigns. . The laſt of theſe acts was in the reg! 

. Queen Ame, Parl. 1. Seſſ. 4. Cap: 2. anno 1706. wi 
by © every debitor owing money within this king 
at 6 per cent. of intereſt, had retention in his 0 
© hands of a 12th part of 6 per cent. and' this ret 
© tion was to be from Martinmas 1796, to Martin 
©1707.” And the act declares it %u for any cred 
to refuſe to grant the ſaid retention. But, ſince 
chac imas 1714, annualrents have beon at 5 per 
without any retention; ſo any clauſe of, this ni 
is at preſent unneceſſary. 


C921 
and whole contents thereof, for ever. In 
witneſs whereof, c. 
If the bond be regiſtred, and horning exe- 
ted thereupon, the diſcharge is on a writ- 
as apart, thus; I 4. grant me to have re- 
in ceived from B. full and complete payment 
of che principal ſum of 1000 pounds Scots 
A money, and of the :annnalrents of the ſaid 
principal ſum, due from. Whitfunday 1 7 63, 
to Vhit/unday 1764, contained in, and due 
by his bond granted to me, dated, Oc. re- 
giſtred in the books of council and ſeſſion, 
oc. Therefore I, by theſe. preſents, exo- 
ner him, and his ſucceſſors whatſoever, 
1a ot the foreſaid principal ſum, and annual- 
rents thereof, due at and preceeding the 
date hereof, and of 200 ponunds of liquidate 
expences, contained in, and due by the bond 
above ſpecified, together with the foreſaid 
bond itſelf, letters of horning -raifed there- 
on, and executions thereof, with all that 
das followed or can follow thereon: Which 
discharge, I oblige me, and my heirs what- 
loever, to warrant to the 4aid B. to be to 
him and his foreſaids, a ſufficient exonerati- 
vl on of the premiſſes, at all hands, and againſt 
ingaſf all deadly. Likeas I have inſtantly delive- 
Jed to him the extract of the foreſaid bond, 
with the letters of horning raiſed there- 


upon, to be cancelled and deſtroyed at plea- 
l ſure? | 


Upon 
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Upon producing this diſcharge at the te. h; 
giſter, before the bond be recorded in a book, | 
at leaſt within ſix months after date of the 
extract, and upon paying a ſmall gratuity to 
the ſervant of the office, - the. principal bond 
is got up, of which receipt (mentioning the 2 


diſcharge) is given, and all the extracts, one 
or more, which muſt be given back, are can- 
celled. _. P 5 
When the debitor is denounced, he muſ 
be relaxed; the clauſe to be inſerted in the 
diſcharge for obtaining relaxation, without 
caution or conſignation, is to be found beloy, 
among the clauſes adjected to compound dil 
charges. | 1 
If real diligence has been raiſed on the 
bond, or if the debt be paid by the caution- 
er, the diſcharge is in a writing apart, and is 
a compound ſecurity, which ſhall be treated of 
hereafter, | | 
Diſcharges, either of principal or annual. 
rents, may not only be granted by the credi- 
tor himſelf, but alſo by his factor, who has 
either a general mandate and commiſſion, or . q 
a ſpecial one: All which might be treated ot 
here, did not my deſigned method oblige me 
to refer to another place, the treating of fac- 
tories and commiſſions, which I lock on as 
compound writs: But becauſe there are ſome 
commiſſions, called procuratories and pr. 
cepts, which are adjetted to, and are parts of 
compound writs, it is convenient to give 1 
N By 


661) 
agile of ſuch, eſpecially in this place, becauſe 
Nl they are writs. which are never found alone, 
YI nd by themſelves, but are always adjected to 
o compound writs. Theſe which we ſhall take 


notice of are procuratories of reſignation in 


favorem, and ad remanentiam ; procuratory to 
ſerre heir and procuratory of reſignation con- 
ined ; and, Jaſtly, precepts of warning, and 
of ſaſine, Of which'in order, : 


Of PROCURATORIES of RES1IG- 
NATION. 


A Procuratory of "reſignation in favorem, 

adjected to a diſpoſition, is thus; And, 
MW for eſfectuating the foreſaid infeftment by 
* reſignation, I, by theſe preſents, make and 
or conftitute ----- and each of them, conjunctly 
* and ſeverally, my very lawful and irrevoca- 
ble procurators, for me, and in my name, 
di. to reſign, ſurrender, overgive and deliver: 
bas . Likeas I, by theſe preſents, reſign, ſurren- 
der, overgive and deliver, all and whole (Here 
o the lands are repeated) lying, as ſaid is; to- 


me e gether with all right, title, intereſt, claim of 


ac- ie right, property and poſſeſſion, petitory and 
9 lern ths J, 5 heirs and ſueceſſors, 
* had, have, or any ways may claim er pretend 
55, thereto, or to any part thereof in time com- 
$ of ing, in the hands of my immediate ſuperior, 
or ſuperiors, of a preſently: being, 

e*x71] 6 Or 
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1 
or that ſhall happen to be for the time, or 
* of his or their commiſſioners, having power 
to receive reſignations in his or their names 
in favour, and for new infeftment of the 
* ſame, to be made and granted to the ſaid B, 
* his heirs or aſſignies whatſoever, heritably 
* and-irredeemably, as faid is; and thereupon 
© acts, inſtruments and documents needful to 
* aſk, lift and raiſe, and generally all and ſun 
dry other things concerning the premiſſes to 
do, uſe and exerce, which to the office of 
* procuratory, in ſuch caſes, by the law and 
* cuſtom of Scotland, is known to appertain 
* and which I might do myſelf if I were per 
« ſonally preſent, promiſing to hoid firm and 
* ſtable all and whatſoever things that my faid 
«* procurators, or any of them, in the premil- 
* ſes lawfully does, or cauſes to be done, with. 
* out revocation.” 

When a diſpoſition of lands is-made by an 
apparent heir, who is not infefr, there is ad. 
jected to the right a ptocuratory for ſerving 
the diſponer heir to his predeceſſors, and for 
reſigning, thus; And becauſe I am not a 
yet infeft. and ſeized, as heir to the ſaid de- 
ceaſt D. my brother, in the. lands, :barony, 


and others above diſponed; therefore, ant ſ 
alſo for making of the reſignations after 
mentioned, I, by theſe preſents, make and 
conſtitute ------ and each of them, .conjund: 
ly and ſeverally, for me, and in my name, 
0 purchaſe and Proture brie ves forth of out 
« ſoyereigt 
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ſovereign Lord's chancellary, for procuring 
me to be duly and lawfully retoured neareſt 
and lawful heir male to the ſaid deceaſt D. 
my brother, in the lands, barony, Oc. a- 
© boye- diſponed, or to any other of my pre- 
deceſſors who died laſt veſted and ſeized 
© therein, and to raife, and to cauſe proclaim 
the brieves for that purpoſe, and to expede 
© the ſervice, and to compear for me thereat, 
and to return the ſame to the chancellary, 
© and. to take inſtruments, and to do all o- 
ther things requiſite concerning the ſerving 
© me heir in ſpecial, and heir in general, to 
the deceaſt D. my brother, or others- my 
predeceſſors, which I might do myſelf if L 
© were perionally preſent ; and afterward to 
- procure. me infeft therein, by raifing pre- 
cepts upon the ſaid ſervice, and to cauſe 
regiſter my ſaſine: And J being ſo infeft 
and ſeized; with power to my ſaid procura- 
tors, conjunctly and ſeverally, as ſaid is, now 
as then, and then as now, to reſign, Oc. 
* Likeas I, as if I. were already infeft in all of 
them, and then as now, by theſe preſents, 
reſign, cw. : * 

When the diſpoſition of the lands is to the 
ſuperior; the procuratory of reſignation is ad 
remanęntiam, thus; To reſign, c. in the 
hands, and in favour of the ſaid B. and his 
foreſaids, ad perpetuam remanentiam To 
the effect, that my right of property being 
conſolidated in his perſon, with his own right 
| F 2 of 
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of ſuperiority. of the fame, all and haill the 
lands, &'c. and others above expreſſed, ſo 
| holden, may remain and abide with him, and 
his foreſaids, heritably and -irredeemably, 
* perpetually in all time coming: And there- 
upon acts, &'c, | l 
If the lands be di ſponed to the ſuperior and 
his wife, the reſignation ad remanentiam muſt 
be thus; In the hands, and in favour of the 
ſaid B. and his foreſaids, ad perpetuam re. 
manentiam, and in favour of his {aid ſpouſe, 
for her liferent-uſe, as ſaid is: To the ef. 
fect, that my right of property may remain 
and abide with him, and his ſaid ſpouſe, for 
ger liferem- uſe; which failing, with hi 
heirs and allignies, Mc. | 
If part of the lands difponed hold of the 


buyer and - purchaſer, and other part thereof 


ald of another ſuperior, then the two pro- 


curatories in favorem and ad remanentiam are 


adjected, containing their reſpective lands; but, 
if it be dubious which lands hold of the pur- 
chaſer, then all are contained in the procura- 
tory of reſignation in favorem : And, immedi- 
ately. after the clauſe, In favour, &. in dit 
and competent form, the reſiguatian ad rema- 
nentiam is ſubjoined, thus; And if it thal 
be found, that any of the ſaid lands, Cr. 
above diſponed, with the pertinents, do hold 
immediately of the ſaid B. in, that cal, 
.* with, power-to my ſaid procurators, conjunC 


y and ſeyerally, as ſaid is, to refign, ay 


—_ aA - a. . a 
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] reſign, &c. ſach parts and portions of the 

| * lands, and others above diſponed, that ſhall 

be found to be ſo holding, with all right, 6c, 
zn the hands, &c. and in favour, cc. 


Of -PRECEPTS: 


Recepts directed by heritors, and perſons 
infeft, to their baillies and officers, are 
a-fort of commiſſions, and very like unto pro- 
curatories, ſuch as precepts by an heritor for 
warning away tenants, and precepts of ſaſine 
2 to a diſpoſition for infefting the pur- 

aſer. 


” PRECEPTS of WARNING; 

edt A 

vl oy 2 e e 
1 Heritable proprietor of the lands, and 
— * others underwritten, to exe- 


ur- © cvtors hereof, conjunctly and ſeverally, greet- 
1a. ing: It is my will, and I deſire you, that, 
d. incontinent this my precept ſeen, ye paſs, 
a forty days preceeding the term of Whitfun- 
na- day next to come, and lawfully warn, con- 
nal form to the act of parliament made concern- 
ww; 1g warning of tenants to remove from lands, 
o che perſons after named, pretended tenants 
aſe, and poſſeſſors of the lands and others under 
nd: Written, 22. (Here inſert the names of 
- 40 the tenants, and of * lands, as in the tacks, 
28 or 


6 66 9 
cr in the heritor's rights) * to flit and re- ſe 
move themſelves, their wives, bairns, fa- . 
milies, ſervants, ſub-tenants, cottars, goods, 
and gear, forth and from the ſaid lands, and 
others above written, with the pertinents, 
and to deſiſt and ceaſe from them, and leave 
the fame void and redd at the ſaid term of 
Whitſunday next to come, each of the ſaid 
perſons for their on parts, lo far as they 

occupy thereof: To che effect, that I, my 
« tenants, ſervants, and others in my natne, 
may enter thereto, bly braik, juice, oc- 
cupy, labour and manure, ſer, uſe and diſpoſe 
thereupon as my heritage, at my plealure, 
in time coming, conform to my infeftment N c 
and ſaſine thereof; and that ye aſe the whole N a 
© remanent order of warning againſt the fore · o 
named perſons, for removing from the . 
lands, and others above ſpecified, preſcri- t 
© bed by the acts of parliament made there · * 
anent: Certifying them, if they do in the In 
* contrary; and continue to occupy, labour I I 
and poſſeſs the lands, and others foreſaid, £' n 
« after the ſaid term of Whitſunday next to en 
come, they ſhall be holden and reputed vio- v 
* lent poſſeſſors thereof, and compelled to n 

make payment of the violent profits of the 

* fame with all rigour. According to juſtice, a 
ye will anſwer to me thereupon. The which | ( 

* to do, I commit to yon, conjunctiy and ſe- 
: n my officers in that part, my full 
| | power, 
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6 * 9 
power, by this my precept, (written by —) 


The act of parliament, to which the pre- 
ept refers, is Act 39. Parl. 6. Queen Mary 
155 5, and ordains warning to be made at the 
oor of the pariſh kirk, within which the 
lands ly, on a Sunday, Forty days preceeding 
Whitſunday, in the forenoon, in time of di- 
vine ſervice, and ſome writers inſert in the 


YO KT TT. 


e ¶ preceeding the faid term of Whitſunday, in 
e, the forenoon, that ye paſs to the ſaid pariſh- 


it church of B. within which the ſaid lands ly, 
le and openly, in time of divine ſervice, read, 
e- or cauſe to be read, this my precept, and 
Xe lawfully warn the ſaid - and all o- 
1- chers having, or pretending to have intereſt, 


e o flit and remove themſelyes, and their fa- 


he N milies, as ſaid is. And that ye affix and 
ur leave a juſt copy of theſe preſents upon the 
id, moſt patent door of the ſaid church, that 


to . none pretend ignorance of this my lawful - 


o- warning; and that ye uſe the whole rema- 
to I nent order, c. (a) 
the Precepts 


ich () For the greater eaſe of thoſe employed in exe- 


euting precepts of this kind, 1 have thought proper to 
add here the ſtile of the ſhort copy for the tenaut, with 
the officer's execution, 


ptecept that order, which may be done thus; 
And fikhke, that, upon a Sunday, forty days 
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- Precepts of ſaſine ſubjoined to diſpoſitioꝶ 

bonds för infeftment in an annualrent, d 

| | | Other 
Short Copy for the Tenant. 


%. # 


$7 officer, in that part ſpecially conſtitutz 
0 1 by the precept of warning aftermentioned, d. 
© rected to me by A. heritable proprietor of the lang 
© 'of — — conform to the ſaid principal precegt 
© figned by him, of the date the 27th March 194, 
years, do hereby, and by virtue thereof, warn yu 
F. to flit and remove yourſelf, wife, bairns, family, 
ſervants, ſub-tenants,- cottars, goods and gear, forth 
and from (Here inſert the lands as in the precep!) 
and to leave the ſame void and redd at the term of 
Whitſunday next to come, to the effect that the ſaid 
A. as heritor thereof, his tenants, ſervants,” and o- 
thers in his name, may enter peaceably thereto at 
the ſaid term; with certification in manner ment: 
oned in the faid principal precept of warning. This 
1 give you upon the 28th day of March 1764 years, 
© before theſe witneſſes. 


* 
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Execution of the ſaid precepti. 


7 Pon the — day of — — 1764 years, 1— 
c officer in that part ſpecially conſtitute, by vir- 
tue of the within written precept of warning, paſſed 


to the dwelling-houſe of the within deſigned F. pre- 


* Tent tenant and poſſeſſor of the lands of — aud 
© alſo to- the ground of the ſaid lands, and lawfully 
warned, conform to the act of parliament made a- 
« nent warning of tenants to remove from lands in 
all points, the ſaid F. to flit and remove himſelf, 
his wife, bairns, family, ſervants, ſub-tenants, cot - 
© tars,. corns, cattle, goods and gear, forth and frae 
© the ſaid lands, with the pertinents, and houſes, 
« and yards, and others thereto belonging, and to 
; '* leais 


* 


* 
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other heritable right, are in this ſtile : © And>, 
« /aſtly, to the effect the ſaid B. miay be pre- 

ſently infeft in the lands, and others above 
diſponed, I, by theſe preſents, deſire and 

© require YOu - == == == = - - and each of you, 
conjunctly and ſeverally, my baillies in that 

part, to the effect after ſpecified, ſpecially. 

na conſtitute, that, immediately after ſight wie? 

. 


jeave the ſame void and redd at the term of Mihiiſun- 
day next to come, to che effect the within deſigned 
A. and his tenants, and others in their names, may 
enter thereto, and peaceably poſſeſs, bruik, occupy 
and labour the ſame at their pleaſure. And ſiklike, 
upon the—— day of —and year forckid, being 
Sunday, I paſſed to the pariſh-kirk of —— — within 
' which pariſh the ſaid lands ly, and at the moſt patent . 
door thereof, at the diſmiſſing of the congregation , 
* fram the forenoon ſermon, after crying of three ſe- 
* yeral- oyeſſes, I read and made public inti vation of 
the within precept of warning, in audience of the 
* pariſhioners conveened thereat for the time, and 
made certification as is within expreſſed. . This I did 
conform to the ſaid principal precept in all pomts, 
vir- {© whereof I delivered a juſt copy, ſigned by me, to the 
aſſed N aid F. perſonally apprehended; and I affixed and 
pre- MW left the like copy upon the ground of the ſaid lands, 
aud “ upon the day of —and] alfoaffixed and left 
fully N another copy - upon the moſt patent door of the ſaid 
e 2. kirk, upon the ſaid —— day of —— that none pre- 
s. in “ tend ignorance of the ſame : All which copies did 
ſelf, “ bear,and contain the reſpective dates hereof, and the 
cot- I witneffes names and deſignations preſent. at the haill 
trac “ premiſſes, viz. at the dwelling-houſe, and upon the 
uſes, . ground of the ſaid lands, M. and T. and at the church- - 
d to “ door J. and C. and, for the more verification of this 
care . my execution, the ſame is ſubſcribed by me. and the. - 
fad witneſſes. 


C01 

of, ye paſs, and give heritable ſtate and {| , 
* ſine, with poſſeſſion corporal, actual and rea), 

of all and ſundry the lands, mills, tithez 
patronages, and others above and underwrit. 
ten, viz., ( Here repeat the lands, &8c. as in 
« the diſpoſitive clauſe, or rather as in the pro 
curatory of refignation) © to the faid B. or to 
* his certain attorney in. his name, bearer 
* hereof, by deliverance of earth and ſtone 
of the ground of the foreſaid lands 76e. 
live, and of claps and hoppers of the fail 

* mills, and of an handful of graſs and corn for 
the ſaid tithes, and of a'pſalm-book for the... 
* ſaid patronage, Oc. as uſe is in the like: 
conform to theſe preſents, and infeftmen 
to follow hereupon, or either of them, aul 
to be. holden either of me, or from me d 
my immediate ſuperiors, in manner abo 
expreſſed, and that this on no ways ye lean 
© undone. The which to do, I commit t 
* you, conjunctly and ſeverally, my baillies in 


that part foreſaid, my full power, by thel 
* preſents.” | 


2 2 ® 


* 
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* 


07 Ass! W toxs. 


F the debt be not paid, and the bond be 
1 not diſcharged, the ſame may be conyeyc 


to any perſon, which is done by an aſſignati 
on. 


RANG 
" An aſſignation is a writ of conveyance, and 
"Wzpplied only to ſuch as relate to moveable 
ſums, rents, or duties; for, when other move- 
able goods, as plenithing, merchandize, or the 


like, are conveyed, the writ is called a diſpo- 
fition to moveables. 


He who grants the aſſignation is called the 


cedent, and he who receives it is termed ce/+- 
ener, or aſhgney. 


The ſtile of a ſimple aſſignation to a move- . 
- Mable bond, whereup6n no diligence has been 
10 raiſed, is thus; I A. for the ſum of two 
* thouſand pounds Scots, with the annualrent 
all: thereof from, &c. paid and delivered to 
me by B. wherewith J hold me well con- 
' tented and ſatisfied, and exoner, quit- claim, 
and ſimply diſcharge him, his heirs and ex- 
* ecutors, of the fame, renouncing all excep- 
tions that can be proponed or alledged in 
the contrary for ever, by theſe preſents, 
* make and conſtitute the ſaid B. his heirs and 
* donatars, (ſecluding his executors) my very 
' awfyl and irrevocable ceſſioners and aſſig- 
' nies, in and to the ſum of two thouſand 
pounds money foreſaid of principal, and three 
hundred pounds money above written of li- 
quidate expences, contained in a bond grant- 
ed by C. to me, my heirs, executors or aſſig- 
' ies, of date--------and in and to the annual- 
rent of the ſaid principal ſum, from 
in time coming, during the 9 
the- 


4 
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thereof, and in and to the foreſaid bond 


whole tenor and contents thereof, with al 
that has followed, or may follow thereup. 
on, ſurrogating and ſubſtituting the ſaid ] 
in my full right and place of the premiſſes 
for now and ever, with power to him, er 
his foreſaids, to ask, crave, receive, intro. 
mit with, and uplift the ſums of mone;, 
principal, annualrent, and expences abo 
aſſigned, at their own hands, and to diſpok 
thereupon at their pleaſure, and to grant 
diſcharges in their own names, *upon the 
receipt thereof in whole or in part; and, il 
need be, to cauſe regiſter the foreſaid bond, 
and uſe all manner of legal diligence for 


recovering payment of che ſums abovemer- 


tioned, compone, tranſact, and agree there- 


anent; and generally all and ſundry other 


things concerning the premiſſes to do, uſe 
and exerce, that I might have done my- 
ſelf before granting of this aſſignation. 
Which aſſignation, I bind and oblige me, my 
hcirs and executors, to watrant to the ſaid B. 
and his foreſaids, from all facts and -deeds 


done, and to be done by me or my fore. 


ſaids, prejudicial hereto. allenarly, 70 «th 
that I have not made or granted, and that }, 
nor my foreſaids, ſhall not make nor grant 
any aſſignation, or other right or diſcharge 
of the premiſſes aligned, that may be hurt 


ful or prejudicial hereto in any ſort. Like. 


as J have inſtantly delivered to the ſaid s 
„ £16:1'5 


1 


the bond above mentioned unregiſtred, to 


be kept and uſed by him and his foreſaids, 


« as their own proper evident, at their plea- 


« ſure, in time coming. Regiſtred, Oc. 


The ſtile of tranſlations and retroceſſions 
ſhall be given hereafter, when we come to treat 


.of compound writs, 


In athgnations and tranſlations granted by 
minors, with conſent of curators, the minor, 
with conſent foreſaid, obliges himſelf to war- 
rant the right from proper fact and deed, and 
in that ſtile the explication of the warrandice. 
is {cidom inſert: As alſo, the curators oblige 
themſelves, thus; And I, the ſaid C. (the 
curator) bind and oblige me, my heirs and 
* executors, not only to warrant the premiſſes 
from my own proper fact and deed allenarly. 
but alſo to cauſe the faid A. and, failing of 
him by deccaſe, his neareſt heirs, to ratify 
theſe preſents at their majority, and perfect 
* age of twenty one years complete; and, if 
need be, to reiterate and renew the fame, 
keeping the ſubſtance above written.” 

When there is money paid for granting an 
aſſignation, it is either ſpecially expreſſed, or 
in general terms, thus; For a certain ſum 
* of money,” and no more; and when ſpeci- 
al, thus; For the ſum of or, For 
'a certain ſum of money equivalent to the 
© ſums hereafter aſſigned. In both which 
ales there muſt be a receipt of the money, 
and a diſcharge * and a renunciation of 

all 


1 


all exceptions, as in the preceeding ſtile of an 
aſlignation. 

When part of the principal ſum contained 
in the original bond being paid, the remainder 
is aſſigned, the ſums are mentioned in the al. 
ſignation in this manner; ——— * In and to 

the ſum of two thouſand nine hundred eigh- 
ty ſeven pounds, only reſting of the prin. 
pal tum of four thouſand pounds, and to x 
proportional part of the ſum of four hun- 
dred pounds of penalty effeiring theretg, 
contained in a bond granted by - to me, 
of the date, c. and to the annualrent d 
the ſaid ſum of two thouſand nitte hundred 
eighty ſeven pounds, during the not-payment 
of the ſame, and in and to the ſaid bond 
Oc. with all that has followed or may fol. 
low thereupon, in ſo far only as may be es. 
tended to the ſums of money, principal, an. 
nualrent and penalty above aſligned, for noy 
and ever, Oc. 

An aſſignation made by a liſerenter to the 
ſiar of moveable ſums provided to her in life. 
rent, and contained in bonds granted to her, 
and to the fiar, are much of the ſame form 
and tenor with the common and ordinary aſſig 
nations, and is thus. | 

« I A. for divers onerous cauſes and conl- 
derations moving me, by theſe preſents, mak 
* and conſtitute B. Oc. my ceſſioners and at 
* fignics, in and to my liferent-right of the 
* tums of money after ſpecified, and annuab 

| rend 


(3s ) 
rents thereof, whereunto I am provided du- 
ring my lifetime, conform to the bonds at- 
ker mentioned, granted by the perſons after 
named, each of them for their own parts, as 


s after divided, to wit, the ſum of ---------- 
'0Y « as principal, and the ſum of of li- 


quidate expences, contained in a bond grant- 
© ed by for my liferent-uſe allenar- 
ly, and to the ſaid B. his Heirs, executors 
© or aſſignies, in fee, of the date - (In 
« like manner deduce the reſt of the bands N 
And in and to my liferent- right of the or- 
© dmary annualrent of the ſaid principal ſums, 
* of all years and terms bygone reſting un- 
paid, and in time coming during the not- 
payment thereof; and to the forelaid bonds 
© themſelves, . whole clauſes; obligations, te- 
nors and contents of the ſame, conceived, 
* or that may be interpreted in favour of me, 
with all that has followed, or may follow 
© thereupon ; and to all action, Oc.“ in the 

the ordinary ſtile. The clanſe of delivery in 
lte this cafe commonly bears, ſo many of the 


bonds to be delivered as the cedent had in her 
oOrm eultody, 


nll An aſſignation to accompts is in this ſtile, 
1— aſſignies, in and to what money and 
* * other profit ſhall be found due to me, upon 


the reſult of accompt and reckoning be- 
* twixt me and B. ſurrogating, c. "with 
power to uplift, diſcharge, and purſue for 

2 the 


* 
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the ſame, and tranſact thereanent.“ In com- 


mon form. 


When a bond is taken in the name of a tru- 


ſtee, and by him aſſigned to the truſter, the 


« 
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aſſignation, when there is no diligence raiſed 
on the bond, is in this ſtile. | | 


« T A. acknowledge and confeſs, that-albeit 


my name be infert-in the obligement afrer- 


mentioned, yet the ſame was in truſt, and 
the ſums contained therein do truly and 


properly belong to B. to whom 1 have de- 


livered the annualrents thereof, which were 
reſting preceeding che term of Whitſunday 
laſt bypaſt, in reſpect the principal ſum was 
really lent by him, and my name was only 
borrowed thereto : And therefore 1, by the 
tenor hereof, make, conſtitute and ordain 
the ſaid B. his heirs, exc In common 


form. 


An aſſignation to bygone tithe-duties, in 


a ſunple form of ſtile, is thus; * I A. do here- 


by freely aſſign and diſpone to B. his heirs 
and donatars, the whole tithe- duties reſting 
to me, for myſelf, or as having right from 
my predeceflors, of the lands of -+-=----» 
and that of all years and crops reſting un- 
paid, preceeding the crop and year 1704 


with power to him, or his foreſaids, to up- 


lift and diſcharge the ſame; and, if need be, 


to call and purſue therefor, and to do what 
elſe is requiſite for recovering payment 


thereof, that I might have done mylar 
ole 


* * - -. * — - * A 
* ” * * * 


Cn 

fore the granting of this aſſignation, which [ 
ſhall only be obliged to warrant from my own 
proper fact and deed allenarly : Declaring, 
That, if there be any receipts dr diſcharges 
granted by me, or my chamberlains, of the 
| © faid tithe-duty, precceding the year 1764, 
the ſame ſhall not infer a breach of this 
t © warrandice, this aſſignation being only grant- 

ed for fach years thereof as are reſting.” 


all From theſe few examples i it is ay to fem 
Ja ſtile of an aſſignation in any other cafe : 

And what is needful to be ſaid farther, con- 
cerning aſſignations, is menge to che 3 


ing part. 


/ CourouN D WRITS and Ser- 
RITIES. que 


in BY compound writs I underſtand all thoſe 

wherein another writ is narrated, which 
113 contains an accumulation of divers ſorts of 
ing ſecurities, and which commonly begin with, 
on Be it known to all men, Oc. having a nar- 
— rative beginning 1 with this word, Foraſmuch- 
un- © as, c.“ and a ſubſumption in theſe words, 
64% And now ſeeing,” &c.” with an induchon 
up· thus, © Therefore wit ye me, Cc. And be- 
be. cauſe compound writs are ſo called from the 
bat I various parts they conſiſt of, before we pro- 
nent ceed to ſpeak of thoſe, it is neeeſſary to give 


33 ſome 


E 
fome general rules and examples how ſimple * 
writs are abridged and narrated.\ ' 

In abridging of bonds, diſcharges, &c. .of 
any fort, when they are ſubjoined to other 
writs, all the eſſential clanſes muſt be exprel- 
ſed; for: they cannot be abridged otherways WW in 
than by omitting the exegetic.and ſynonymous n 
words, and thoſe. claufes which are only ex- Ih 
plicatory, and ampliations of others; all which p; 
are fully expreſſed when the bond, diſcharge, Wir 
ec. is in a writ by itſelf. S524] 2 

In narrating ſimple bonds, and other ſimple I fi 
writs, the ſame rule is to be noticed; for va. in 
rious forms are uſed, according to the deſign 
of the paper in which they are narrated; for 
ſometimes one clauſe is more particularly re-W ta 
ſpected, and ſometimes another: But this ; Wor 
more particularly applicable to the narrating of. 
compound writs. 0 0 

A bond of borrowed money may be tha 
narrated in the beginning of another writ: + 


Foraſmuchas A. by his bond, dated 
bound and obliged himſelf to have paid to 
B. the ſum of 12000 pounds Scots of bor: 
* rowed money, as principal, with annualrent 
from Martinmas preceeding the date of the 
bond, and that at Martinmas in the yea na 
1764, with 800 pounds money foreſaid of l- ſau 
« quidate expences in cafe of failzie, and with 
the annualrent of the ſaid principal ſum, 6 
long as the ſame ſhould remain unpaid after 
the term of payment aforeſaid, as the *. 


( 79 5 | | 
bond, regiſtred in the books of council and 
* ſeſſion, and a decreet of the Lords thereof 
'jnterponed thereto, upon-----------more fully 
« proports.” | 
If the bond be narrated in letters of horns - 
ing at the creditor's inſtance, it is not men- 
$W tioned that the debitor bound himſelf, and his 
heirs and executors, nor that the money was 
payable to the creditor's heirs or aſſignies; 
it is other ways if the bond be mentioned in 
2 conveyance, or if the horning be at an aſ- 
ſigney's inſtance, or if the bond be narrated 
in any ſummons againſt the debitor's ſucceſ- 
gu lors. 
for A common bond, and the ſums therein con- 
re-W uined, in the diſpoſitive clauſes of aſſignati- 
ons, are thus narrated i=------ Aſſigney in and 
eto the ſum of of principal, and twenty 
pounds of liquidate expences, contained in 
hu a bond granted by C. to me, my heirs or af- - 
tit: ſignies thereanent, dated, c. and annual- 
rent of the faid principal ſum ſince the term 
d %, of- , and in time coming during the 
not- payment thereof, and in and to the fore- 
ſaid bond itſelf, c. 
But when the bond is mentioned in the 


yea rarrative of the right of conveyance, the 
ame is, in the diſpoſitive clauſe, thus brief- 


ly expreſſed; . Aſſigney in and to the ſum of 
'200 pounds, and 20 pounds of liquidate ex- 
fpences, and the annualrent of the ſaid prin- 


« cipal 


6 

*'cipal ſum, from, c. and in and to tlre fore 
ſaid bond, and whole tenor, c.. 4 
A bond of proviſion may be thus narrate(;{ﬀ i 
'- - - Foraſmuchas I, by my bond of provit ſl | 
on, of the date, ©'c. bound and oblige i! 
me, c. to make payment to, n 
children, of the ſum of<-----------, to be c. 
vided among them in manner following, wi: c 
(Here narrate the particular ſums, and thr f 
* 
c 
T 


. 


- 


parts of the bond, as if it were far borrou- 
"ed money.) bY. Ok 

In narrating all ſorts of ſimple bonds, di 
cretion, and the ſcope of the writ in which 
they are to be narrated, will direct what claw 
ſes are to be more fully expreſſed; for no e 
ſential one is to be left untouched, - _ 

Diſcharges are narrated thus; -Foraſmucli 
as A. by hisdiſcharge of the date, c. granteliif 
him to have received, &c. and therefore, ex 
* onered and diſcharged the ſaid - 481 
mentioned in the diſcharge briefly, - 

The bond for berrowed money, or any o 
ther right which has been aſſigned, being na- 
rated in a tranſlation or diſcharge, or oth 
conveyance thereof, the aſſignation is nas 
rated in this manner: Likeas the fa 
A. by his aſſignation, of the date, &c. mad 
and conſtitute B. his heirs or donatars, ſe 
cluding his executors, his very lawful an 
* jrrevocable ceſſioners and aſſignies, in and 
to the bond above mentioned, and whok 
ſums of money, principal and annualrent 


4 4 
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( 91 J 
and expences above ſpecified, contained there 
in, as the ſaid aſſignation bears.” 
Or thus, ceſhoners and aſſignies, 
in and to the ſum of 8500 merks, and an- 
m nualrents thereof from the fealt of Lan- 
Gf mas 1764, and the faid fum of 1000 merks 
du of penalty, and in and to the obligation for 
he paying, and obligement for infefting, and 
hole other claufes and obligments therein 
contained, as in the foreſaid aſſignation at 
du more length is expreſſed. 
This laſt allignation to the clauſe of infeft 
ment is only where there is no more than a 
Naked obligement to infeft, without either pro- 
uratory of reſignation, ſor precept of ſaſine; 
for aſſignations to heritable bonds, whereupon 
bo infeftment has followed, are otherwaysnar- 
 exated, as ſhall be told in its proper place; and, 
f infeftment has followed, the Nga is con 
eyed by diſpoſition. 


Another and more full way of narrating 
mar An aſſignation. Likeas A. by his aſſignati- 
tha on, dated, c. for the cauſes therein ex- 


na: preſſed, made and conſticute B. his heirs. 
i 2nd donatars, ceſſioners and aſſignies in 
and to the foreftid- three bonds ae y ſums of 
money, principal, and liquidate expences 
above mentioned, therein contained, and to 
the annualrent of the ſaid three principal 
ſums, from the term of Candlemas 1764. 
during the not- payment thereof, and in and 
to. the ſaid three bonds themſelves, whole 

b 6. heads:- 


0) 
© heads, clauſes; and obligements thereof, with 
all that has followed or may follow there- 
© upon, as the foreſaid aſſignation more fully 
* bears,” 

To ſupply the defects from the writer's ſlu- 
dying brevity, the narrative of every writ 
concludes thus; As the ſaid bond (diſcharge 
* or aflignation) in itſelf more fully bears, « 

* Proports, or, as in the ſaid bond at more 


length is contained or expreſſed; and the 
like. 


Of HERITABLE Bo N ps. 


Mons the firſt of compound bonds 
give place to an heritable bond, which 
in the beginning, has the clauſes of a ſunpl: 
bond, and differs only in that part of the ob 
ligement which relates to the payment d 
the annualrent, as will appear from the {til 
of both. After the uſual. clauſes of a bon 
of borrowed money, follows, 1. An oblige 
ment to infeft. 2. A procuratory of rei 
nation. 3. A clauſe or obligation of war 


randice in ſhort form. 4. A diſpoſition d 


all caſualities of ſuperiority of the ſaid at 
nualrent holden de me. 5. An aſſignation 
the mails and duties in ſo far as extends! 
the annualrent. 6. A declaration be rl t perſo 
nal execution ſhall not hurt the rea "x 


— & 8 Oo © © oO 
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A precept of ſaſine. 8. A clauſe of re- 

* lemption. All which are in this ſti'e, 

ll * We A. ahd B. by the tenor hereof, grant 
us to have borrowed, and wy received, 
ac Martinmas laſt by paſt, from C. the whole 
m fur of 20000 pounds Scots money, where- 
7 with we hold us well contented and ſatisfi- 
„cd, and exoner and diſcharge him, his heirs 
wel and executors, of the ſame, renouncing all 
te <xceptions that can be proponed or alledg- 
ed in the-contrary, for ever: Which ſum 
of 20000 pounds, we, by theſe preſents, 
bind and oblige us, conjunctly and fey erally, 
our heirs, as well male as of line, tailzie, 
conqueſt, proviſion, and all others our heirs, 
ſucceſſors, executors, and intromitters with 
our goods and gear whatſoever, renouncing 
the benefit of the order of diſcufling them, 
thank fully to content, pay, and again deli- - 
ver to the ſaid C. his heirs or aſſignies, (ſe- 
cluding his executors) betwixt "the date 
hereof, and the feaſt and term of Whitſun- 1 
day in the year 1764, without longer delay | 
together with the ſum of 3000 pounds mo- 
ney - foreſaid of liquidate expences in caſe | 
of failzie : Together alſo with the annual- 1 
rent and profit of the ſaid principal ſum 
yearly and termly, at two terms in the 
year, Whitſunday and Martinmas, by equal 
portions, beginning the firſt term's pay- 
ment thereof at Whuſunday next to come, 
for the half year's annualrent immediately 


Pre- 


| 
| 
; 
; 


, 
, 
5 
* 


8 8 ai 4 


EEE E 2 „„ 4 . LE: ET” 0 — * 
— — mh lt " * 
W 4 * * n b an * 


— 
24 


* 


c 
4 
c 
P 
C 
c 


«4 


c 


EO TY SG Re n EO 


for further ſecurity *thereanent, we the {ail 


( 84 ) 
preceeding that term, and fo forth tern 
thereafter at the terms above ſpecified, þ 
equal portions, during the not-payment 
the ſaid principal ſum, with 100 merks m 
ney foreſaid, of liquidate expences, for ea 
term's failzie in payment of the ſaid any 
alrents fotzes quoties, without prejudice d 
ſuiting execution hereupon at the term 
payment above ſpecified, or any time there 
after, without requiſition, 'noetwithitandin 
of the clauſe of infeftment after ſpecifi 
and infeftment to follow thereupon. 41 
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A. and B. bind and oblige us, our hen 
and ſucceſſors foreſaid, with all conven 
ent diligence, and upon our proper char 
ges and expences, to duly and lawſully i 
feft and ſeiſe the ſaid C. and his foreſaid 
heritably, under reverſion, in manner 
ter '{pccified, in all and whole an annua 
rent of 1000 pounds money foreſaid; and 
in caſe annualrents be altered, in ſuch a 
annualrent as ſhall be correſpondent to tit 
foreſaid principal ſum, conform to the lam 
of this kingdom for the time, yearly, to h 
uplifted at Whitſunday and Marimmas, 0 
equal portions, forth of all and whole (Hin 
inſert the lands out of which the annud 
rent is upliſtable) or, forth of any part 
portion thereof, mails, farms, profits, and 
duties of. the ſame, and that by two {ever 
infeftments, in due and competent fom 
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the one thereof to be holden of us the ſaid 
4. and B. reſpective, our heirs and ſucceſſors, 
and the other te be holden from us, and our 
foreſaids, of our immediate ſuperiors reſpe- 
Jive, of the lands and others above expreſ- 
ſed, both in free blench, for payment year- 
ly of a penny Scots money, at the feaſt of 
Whitfunday, in name of blench- farm, if it 
be aſked, allenarly: And for eſtectuating of 
the foreſaid infeftment by reſignation, ve the 
ſaid A. and B. by theſe preſents, make and 
conſtitute k and each of them, 
conjunctly and ſeverally, our very lawful 
and irrevocable procurators, for us, and in 
our names, to reſign, c. likeas we, by 
theſe preſents, reſign, Oc. all and whole 
the foreſaid annualrent of 1800 pounds, 
and, in caſe annualrents be altered, ſuch an 
annualrent as ſhall be correſpondent to the 
forefaid principal ſum of 20000 pounds, 
conform to the laws of this kingdom for 
the time, yearly, to be uplifted at the terms 
above ſpecified, by equal portions, forth of 
the lands, barony, and others above ex- 
preſſed, wich the pertinents, or forth of a- 
ny part thereof, readieſt mails, farms, pro- 
fits, and duties of the ſame, together with 
all right, title, intereſt and claim of right, 
that we, our heirs or aſſignies, had, have, 
or anyways may claim, or pretend to the 
ſaid annualrent, during the not-redemption 
thereof, in the hands of our immediate law- 


= « ful 


„ 
* CI * LY 


+ dens, impoſitions, taxations, ceſſes, ſupplie 


ny perſon to whom he or they ſhall diſpone 


£083 


ful ſuperior or ſuperiors reſp2dve, of the 


lands, barony, and others above expreſleF n 
preſently being, or that ſhall happen to be it 
for the time, or of his or their commiſſi- a 
ners, having power to receive -reſignationl d 
in his or their names. in favour, and fuliff f. 
* new infeftment of the ſame to be made ann 
granted to the ſaid C. and his heirs and a,, a 
ſignies foreſaid, heritably and under re ver- c: 


* on, always in manner after ſpecified, in du 
and competent form, and thereupon ach 
inſtruments and documents, ©'c. (as in th 
« ſtile of a frocuratory of reſignation) which 
* annualrent and lands, baromes, and othe 
above mentioned, out of which the ſame is 
hereby appointed to be uplifted, we the fail 
A. and B. bind and oblige us, conjuncily an 
* ſeyerally and our above ſpecified, as faid | 
* to. warrant to be free, ſafe and ſure to the 
ſaid C. and his foreſaids, from all perils, bur: 


„ 


retentions, and other inconveniencies What: 
* ſoever, at all hands, and againſt all dead) 
during the not-redemption thereof: An 
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* farther, in caſe it ſhall pleaſe the faid C. and r 
his foreſaids, to take the forcſaid annualy p 
rent holden of us the ſaid A. and B. in tha a 
* caſe we bind and oblige us, conjunctiy ann 
« ſeverally, and our forefaids, to enter an a 
receive him, his heirs and ſucceſſors, or f 
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Py 
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e the fame, from time to time, during the 


not-redemption thereof, vaſſals to us there- 
intil, and that gratis, and freely, without 
any compoſition or good deed to be paid or 
done therefor, and alſo to diſpone in their 
favour : Likcas now as- then, and then as 
now, we. by theſe preſents, for us, our heirs 
and ſucceſſors. align and diſpone to them all 
caſualties of liferent-eſchzat, non- entry, and 
other caſualties whatſoever that ſhall happen 
to fall in our hands, as ſuperiors of the ſaid 
annualrent, during the not-redemprion there- 
of, and that likeways gratis, without pay- 
ment of any money, or other good deed 
whatſoever : And moreover, for the more 
certain and ſure payment af the ſaid annuals 
rent, we the ſaid A. and B. by theſe pre- 
ſents, make and conſtitute the faid C. and 
his foreſaids, our very lawful and irrevoca - 
ble ceſſioners and afſignies; in and to as much 


of the firſt and readieſt of the mails, farms, 


mes, and others above ſpecified, due at 
Mzrtinmas next to come, and thereafter du - 
ring the not redemption, as will ſatisfy and 


nalties thereof in caſe of failzie, and to all 
action and execution competent to us there- 
for, and ſurrogate and ſubſtitute the ſaid C. 
in our full right and place thereof pro tan- 
to; which aſſignation we bind and oblige us, 


H 2 and 


profits and duties of the whole lands, baro- 


pay the foreſaid annualrent, in manner, and 
at the terms above expreſſed, and termly pe · 
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not be hurt nor prejudged thereby, but thal 
continue effeual notwithſtanding there, 


And to the effect the ſaid C. may be pre. 
ſently infeft in the annualrent above meni- 


other, in manner above exprefled, we, . 
theſe preſents, deſire and require you 
and each of you, conjunctly and ſeverally 


heritable ſtate and ſaſine, with poſſeſſo 


the foreſaid 1800 pounds money foreſaid 
and, in caſe annualrents be altered, of fu 
- an annualrent as ſhall be correſpondent tf 


3 1 7 
our foreſaids, conjunctly and ſeverally, ff © 
warrant to the ſaid C. and his forefaids, . 
all hands, and againſt all deadly: And it if 
hereby declared, That albeit the faid ( 
ſhall uſe execution hereupon, by horning 
adjudication, appriſing, or otherways, yet the 
infeftment of annualrent above fpeciſied hal 


till the whole ſums above ſpecified be paid: 


— = — 
— * 
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oned, to be holden of either of us the fail 
A. and B. or from us of our immediate fu- 
periors, or both, or any one of the {a 
hodings, me one without prejudice to th 


our baillies in that part, to the effect atte 
ſpecified ſpecially conſtitute, that, immedi 
ately after fight hereof, ye paſs, and git 


corporal, actual and real, of all and whol 


as 


the foreſaid principal ſum, conform tot 
laws of this kingdom for the time, year) 
to be uplifted at the terms above ſpecihe 
by equa] portions, forth of the lands, bat 

* 


1 


(nies, and others above mentioned, with their 


"il © pertinents, or any part thereof, readieſt 
al © mails, farms, profits, and duties of the 
t oil © ſame, to the ſaid C. or to his certain at- 
torney in his name, one or more, bearers 
nM hereof, by deliverance of earth and ſtone 
tie © of the ground of the ſaid lands, and alſo 
hal 'of a penny money, as uſe is in the like 
half caſe, conform to theſe preſents, and infeft- 
col.W* ment to follow hereupon, or either of them, 
ud: 
pre or of our ſuperiors, as is above expreſſed, 


m and that this on noways ye leave undone; 
ful che which to do, we commit to you, con- 
junctly and ſeverally, our baillies in that part 
foreſaid, our full power, by theſe preſents ; 


» {y- 
{a 
| thi 


providing always the ſaid annualrent be re- 
3 b] 


rally 


foreſaids, at Whitfinday next to come, or at 
aftet 


ned thereafter, of the foreſaid principal fum of 
gi 20000 pounds, with the annualrents there- 
«ſho of, and termly failzies of the ſame, that 


who wall happen to be reſting for the time, 


eſaid 
" {ud 


and of fuch expences as he ſhall deburſe 
procuring decreets for poinding of the 
ground, or in uſing of other diligence, con- 


to us. therefor, without any premonition to 
H 3 be 
3 


to be holden either of us the ſaid A. and B. 


deemable by us the ſaid A. and B. or our fore- 
ſaids, by payment making to the ſaid C. or his 


any other term of W, hitſunday or Martinmas F 


in procuring an infeftment from the ſupe- _ + 
rior, by refignation or confirmation, or in 


form to an accompt to be given in by them 


690 ) 
be made by us to him for that effect; and 
© that theſe preſents, or a double hereof, o 
an extract of the ſaſine to follow hereupan 
© ſhall ſerve as a ſufficient: reverſion: for tha 
effect, notwithitanding of whatſover act, lay 
or ſtatute made, or to be made in the con- 
© trary. Follows. the clauſe of regiſtration, 
© O's | 

The claufe of infeftment, or: the oblige. 
ment to infeft, is diverſly expreſſed, according 
to the inclination of the writer, as, And fu 
the ſaid B. his farther ſecurity: thereanen, 
1 bind and oblge me, Oc.“ Ortherways 
And we being farther deſirous to ſecure the 
{aid C. and his foreſaids, concerning the pay: 
ment to them of the annualrent of the fail 
principal ſum, until the repayment thereof; 
© therefore we, by theſe prefents, bind u 
« oblige us, c. 

J have ſeen the caſualties of ſuperiority al 
taxed and liquidated in this form 
Both in free blench, for payment year) 
of a penny Scots at the feaſt of Mhitſundij 
upon the ground of the ſaid lands, if it be 
* aſked allenarly, and for the payment of tne 
* pennies. money foreſaid for the entry d 
each heir and ſingular ſucceſſor; and liks 
ways for payment of four pennies mone) 
foreſaid yearly, during the years that tit 
«* ſaid annualrent ſhall happen to fall and t 
© be in non entry before declarator : Whid 
« ſum of two pennies money foreſaid is agret 

ulli 
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( or ) 


M © unto, and ordained to be the retoured duty 


* of the ſaid annualrent, 'and for payment of 
eight pennies money forefaid, that the ſaid 
annualrent ſhall ly in non- entry after decla- 
' rator, and for payment of ſix ſhillings eight 
” pennies: yearly, for the liferent eſcheat laf 
the faid C. and his heirs and ſucceffors, ſo 
oft as the ſame ſhall happen to fall into the 
hands of us, or either of us, our heirs or 
+ ſucceflors: and which liferent-eſcheat we 
bind and oblige us, conjunctly and ſeveral- 


ve, per verba de praeſenti, now, as if the 
ſaid liferent-eſcheat were already fallen, and 
© then as now, for us and our foreſaids, by 


© heirs or afhgnies, or to any other he or they 
© ſhall pleaſe to nominate, the ſame. liferent-- 
eſcheats, for the payment of the ſaid ſum 


the lifetime of that perſon whoſe eſcheat 
« ſhall happen to fall, and that either by re- 
ſignation, ec.“ And in the precept of ſa- 


and our foreſaids, or from us and them, of 
our immediate ſuperiors, in manner above 
expreſſed, and for payment of the duties 
above mentioned, viz? (Here they are re- 
peated. p ; Ne 
When the ſum is to be paid upon requiſi- 


diately 


ly, and our foreſaids, to diſpone; likeas- 
© theſe preſents, diſpone to the ſaid C. his 
© of fix ſlrillings eight pennies yearly, during 
ſne the fame duties were at length expreſ- 


fed, ——— —* To be holden either of us, 


tion, the clauſe of requiſition is inſert imme- 


0 
diately after the term of payment, and 
fore the obligement for the penalty, in thi 
form: ——* At Whitſunday next, in the yen 
1764, requiſition being always made by 
them to us, or either of us, —>——which 
*-ſhall be. ſufficient for both, perſonally, a 
at our dwelling-places, in preſence of a ng. 
* tary and witneſſes as effeirs, 40 days pre 
ceeding the term at which the money {hal 
be called for, and there being only 10009 
pounds required-at one term, with the ſun 
*-of — liquidate expences, &c. 

In the clauſe of redemption, this relating 
to the premonition was infert—-—* And d 
«:ſuch expences, &c. The place of redemp- 
tion to be within the new ſeſſion houſe of 
Edinburgh, at that place thereof where the 
commiſſarĩes uſe to fit in judgment, and the 
conſignation, in caſe of abſence or refuſal 
to be in the hands of the dean of guild or 
treaſurer of Edinburgh, upon the peril and 
hazard of the conſigner, premonition being 
always made by us to them; 40 days pre- 
ceeding each term, perſonally, or at their 
dwelling-places, in preſence of a notary and: 
witneſſes as effeirs, and that theſe preſents, 
-or a copy hereof, &c.” 

In the allignation to the mails and duties, 
this clauſe may be inſert; * And to cauſe the 
* "tenants: of the foreſaid lands and baron 
« enatt themſelves, in a fenced court, for 


payment of the faid annualrent termly 4 
28 it 


* * * - — * of > an 


ö 
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it falls due.“ This is placed after the war- 
randice of the aſſignation. 

A writer ſhould know by what kind of 
tenor the lands hold of the ſuperior, and fo 
never to inſert a precept of ſaſine, except he 
be ſure the lands hold not ward, or are no 
feu, with a condition de non alrenands : How- 
erer, if part of the lands hold ward, and part 
of them otherways, the precept of ſaſine 
* ought to mention only ſuch as are not ward; 
but if it be doubiful which are eu, which are 
ward, a reſervation may be adjected to the 
precept in this form: Reſerving al- 
* ways ſo many of the foreſaid lands and te- 
nantry of-------------which hold ward or tax- 
ward, conform to the charters and infeft- 
ments thereof; under which exception and 
© reſervation, the ſaid C. is to take infeftment, 
* and no otherways (a9. 


(a) This caution of our author, with reſpect to lands 
bolding ward, is now of no uſeſ for all ward-holdings, 
by an act of the 20th of king George II. are taken a- 
way and diſcharged, whether they be ſimple or tax- 
ward, with the caſualties of ward, marriage and re- 
cognition conſequent thereupon ; and all lands that are 
now held of any fubje& ſuperior, whether fimple or 
tax-ward, are thereby enacted to be turned into feu- 
bolding, for payment of a certain rent. or feu-duty, in 
money, victual, cattle, or otherways, yearly, in place 
of the faid caſualties of ward-holding thereby diſchar- 
ged, and of all ſarvices, and ſhall be fo conſtructed and 
deemed to be from and after the 25th March 1748, 
any law, ſtatute, cuſtom or uſage to the contrary in _ 
anyways notwithſtanding. G7 
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If the heritable bond bear infeftment of 
annnualrent, to be taken out of the land; 
; where. 


And, in order to afcertain the guarttmr of the fey. 
duty to be paid yearly, after the ſaid 25th March, by 
the vaſſals of lands formerly holding ward to the ſupe. 
riors thereof, the Lords of ſeſſion are impowered, by 
the act, to conſider the difference in value to the ya. 
ſals of the change. of their holdings from ward to 
feu, and what conſtant yearly feu- duty payable to the Ji 
ſuperior will be a reaſonable recompence for that yz. 
jue or difference, and thereupon to make an a of M'* 
ſederunt; to continue in force, and to be obſerved by th 
all the ſubjects in Scotland, until the fame be altered Ma 
by a future at of parliament; and the ſuperiors and 
vaſſals are to adjuſt betwixt themſelves, the feu-dutic WW 
thereafter payable, in place of the ſaid holdings there- 
by aboliſhed, conform to the rules preſcribed by tie 
ſaid act of ſederunt; and, in caſe of any difference aril In 
ing, the court of ſeſſion, upon application made to tt 
them by bill or petition, either by the ſuperior or vak p 
ſal, or upon the party defender his being ſummon- 
ed upon 21 days notice, they are, upon the, hearing | 
of parties, ſummarily to determine the quantum of the 
ſaid yearly feu-duty, as ſhall ſeem . moſt reaſonable to WP 
the court; and whatever yearly. feu-duty they deter- 
mine, the fame ſhall be yearly paid at the term of 
Whitſunday, from and after the faid 25th March in the 
fame manner as if feu-charters had been granted of that 
date to the vaſſal upon his reſignation, containing ſuch 
change of holding for payment of the yearly feu · duties 
ſo to be modthed ——And, until fach modification be 
fo made by the court of feffron, the vaſſal ſhall not 
igcur any irritancy for not- payment of the feu- duty 


and after it is made, the ſame ſhall be inſert in the re- 
newing of infeftments to the vaſſal, or his heirs or ſuc- 
ceſſors; and no ward-bolding is to be created here 


It: 


after. . | 
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wherein the {debitor's wife is infeft in life- 


rent, it were proper that the wife did not 
only conſent to this bond, but bind herſelf 
with her husband through all the real clau- 
ſes thereof: The ordinary practice bears, 
That the wife conſent to all the clauſes and 
obligements relative to the infeftment, and 
ſuch bonds ſhould contain obligement to cauſe 
the wife ratify her conſent or obligements ju- 
dicially, and the ſame ought accordingly to be 
ratified, as ſhall be fully told when we give 
the ſtile of diſpoſitions of lands liferented by 
a wife. 

When the land and eſtate, out of Which 
the annualrent is to be uplifted, belongs to 
the wife in property and heritage, then ſhe is 
mentioned in the clauſes of the heritable bond 
that concern the infeftment, as the principal 
party, and the husband only conſents in the 
ſame way as in a diſpoſition of her heritage; 
the ſtile of which ſhall be given in its proper 
place; from the ſorm of which diſpoſitions 
one may eaſily know how to write an he- 
ritable bond in the two caſes above mention- 


ed. 82 
When 


Tt may not be unneceſſary to obſerve here, that the 
ſad act aboliſhes all ſingle and liferent-eſcheats, and 
that the ſame are not, after the ſaid 25th March, to be 
reckoned forfeited upon any Forning or denunciation, 
nor any proceſs to be competent therefor ; —--and this 
remark may be ſufficient for what our author ſays a- 
nent gifts of wazd, non-entry, and marriage. 


969 
When the heritable bond is granted hy 
Principal and cautioners, this clauſe may be 
zalert; And if I the ſaid B. ſhall make pax. 
ment of the ſums contained in this bond; 
in that caſe the ſaid C. and his forcſaids 
* ſhall be holden to aſſign to me the forcfail 
« infeftment upon the ſaid A. his eſtate, with 
* what diligence has followed thereupon, with 
« warrandice from their own proper fact an 
* deed” Follows the clauſe of relief, an 
both theſe are put in the laſt part of an he. 
ritable bond, and before regiſtration, 
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\ Hen the creditor thinks the perſond 
ſecurity is not ſufficient, and thi 
debitor has no real eſtate, but only more 
able, (for the firſt is always to be preferred) 
then, to the ſimple bond of borrowed mo 
ney, is ſubjoined an aſſignation to bonds, d 
to moveable goods. In the firſt caſe the 
ſtile is; And for the ſaid B. and his fore 
ſaids, their farther ſecurity, I the faid 4 
by theſe preſents, aſſign, transfer and di 
pone from me, &*c. to the ſaid B. and hs 
foreſaids above written, as much of the 
«* firſt and readieſt of the ſums of more 
due to me by whatſoever perſon or perſon) 
* eſpecially of the money due to me, . 


© or whereunto I may have right from —- 
| 6 anſ 
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1 
any manner of way, as will ſatisfy and pay 
the ſums of money, principal, annualrents 
and expences above ſpecified, contained in 
* this bond : Surrogating and ſubſtituting the 
* aid B. and his foreſaids, in our full right 
and place thereof pro tanto for ever, with 


power to him, and his foreſaids, to ask, 
© craye, receive, intromit with, and uplift the 
* ſame, to grant diſcharges thereof, in whole 

gor in part, in their own names, and, if 
need be, to call and purſue therefor, and 
to uſe all manner of legal diligence for re- 
* covering payment thereof, and generally. 


n- © all and ſundry other things concerning the 
premiſſes to do, uſe and exerce, which I 
* might have done myſelf before the grant- 
ding of this preſent aſſignation: Which aſ- 
cen fignation and tranſlation L bind and oblige 
ore me, and my foreſaids, to warrant to the ſaid 
reh B. and his above ſpecified, at all hands, and 
mo againſt all deadly.“ Follows the clauſe of 
„e registration. | 
hell In the ſecond cafe, when goods are diſpo- 
Cre. ned, the ſtile is by theſe preſents, ſell, 
:1 aſſign, and diſpone to him, and his foreſaids, 
d all and whole.“ Here ſet down the particu- 
1 öder goods, whether cattle, corns, pleniſhing, 
dhe er others; and then follows the ſtile of a 


diſpoſition of moveables, as ſhall be ſhewn 
hereafter. | 


It were proper that the goods were valu- 
ed, and one bound caution to make them 
I forth» 


(98). 

forthcoming, ſeeing generally poor debitor; 
are left in the poſſeſſion of the goods, though 
diſponed, which may be expreſſed in this or 

the like ſtile, 
And for ſecuring the right of the ſaid 
goods, I C. as cautioner, Oc. bind and ob- 
lige me, &'c. that the whole goods aboye- 
mentioned, or the values thereof, accordin 
to the price above ſet down, ſhall be forth- 
coming to the ſaid B. and his forefaids ; and 
in caſe any of them be wanting, or ſpoiled, 
or deteriorated, or be evicted by other cre- 
ditors poinding the fame legally, I oblige me 
to make the ſame, or as good, or at lealt 


the value thereof, forthcoming to him, a 
accords.” 
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Of BoxnDs by factors, and thoſe grant- 
ed upon a reſerved faculty to burden au- 
other perſon and his eſiate. 


1 obligations which are granted by 
factors, or thoſe to whom the manage- 
ment of a ſpecial buſineſs is committed, with 
power to borrow money for the conſtitucnt's 
ufe, are very rare and uncommon ; however, 
for inſtitution's ſake, know that they may be 
in this form: They begin with theſe words, 
* Be it known, &c. Next the factory is nar- 
rated, and particularly the power to borrow 
| money. 


„ 

money. Then it is ſubjoined, Fhat C. upon 
the taith of the ſaid factory and power a- 
bove mentioned, therein contained, has ad- 
vyanced and paid to the factor the ſum of 
© 1000 pounds Scgts money, wherewith he 
holds himſelf well content, &c.* in the ſtile 
of a bond; Therefore wit ye. him, as fac- 
© tor foreſaid, and by virtue of the power and 
faculty above ſpecified, to have bound and 
© obliged,” likeas, c. the ſaid B. his heirs 
and ſucceſſors whatever, thankfully to con- 
© tent, pay, and deliver, Ec,” as in a bond of 
borrowed money. 

It is proper that the bond mention the bu- 
fineſs and uſe the money was to be employed 
in, as is ſet down in the bond granted by the 
deacon and maſters of an incorporation. 
nt- Like unto this fort of obligation, and which 
au- are more in uſe, are bonds granted by perſons, 

who, in a diſpoſition of their eſtate, had re- 
ſerved a power and faculty to burden the ſaid 
eſtate, anel the purchaſer thereof, with the 
payment of certain ſums. The which bonds 
are in this or the like form. 

He it known, c. me A. Foraſmuch as, b 
the contra@ of marriage paſt and perfected 
at ——— upon betwixt - by virtue 
' whereof, and for the marriage then con- 
' tracted, and thereafrer ſolemnized betwixt 

my ſaid fon and the ſaid- I gave, grant- 

"cd, and diſponed to the laid A. my ſaid 


1.2 ſon, 


tee) 

* ſon, and lis heirs of tailzie therein men. 
* tioned, all and ſundry the lands and barony 
0 as they are more particularly de- 
ſigned in the foreſaid contract, under the 
reſervations therein ſpeciſied; particularly, 
there is reſerved to me, by myſelf alone, 
without the conſent of the ſaid A. my ſon, 
to burden the ſaid parts of the foreſaid land 
and baronies of----------whereof the liferent 
« 1s reſerved to myſelf, with the ſum of 
in caſe I thould think fit ſo to do, payable 
to any perſon or perſons I pleaſed, within 
the year and day of my death, with ten 
* merks of penalty for each hundred pounds 
of principal, in caſe of failzie, and annualrent 
of the ſaid principal ſum ſo long as it ſhall 
remain unpaid after the term of payment 
foreſaid, and to grant bonds bearing infeft- 
ment, either in property or annualrent, for 
« farther ſecurity thereof, which the ſaid 4, 
and his foreſaids are thereby holden to per- 
form and fulfil, and which ſum of 
the faid A. binds and obliges him, his heirs 
and ſucceſſors, to pay to the perſon or per- 
ſons to whom I ſhall appoint the fame to 
be paid, and that at the term of payment a. 
* bove mentioned, with the foreſaid penalty 
jn caſe of failzie, and annualrent for the faid 
principal ſum ſo long after as the ſame 
* ſhould happen to remain unpaid, and that 
* whether the ſame be due by moveable or 
« heritable bond, as iu the foreſaid contract i 
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„ 
at more length expreſſed. Likeas, by ano- 
ther contract matrimonial, of the date at- 
. betwixt B. my ſecond lawful fon on 
the one part, and - -on the other part, 
by virtue whereof, and for the marriage 
then contracted, and thereaiter ſolemnized 
; betwixt them, I bound and obliged me, my 
heirs, ſucceſſors and executors, betwixt and 
the term of Martinmas laſt bypaſt, to pay 
«to the ſaid B. my ſon, his heirs, ec. the 
ſum of---with the ſum of ---of liquidate ex- 
* pences in caſe of failzie, with the ordinary 
© annualrent of the ſaid principal ſum, from- 
© Martinmas laſt bypait during the not-pay- 
« ment of the ſame, as in the forefaid. con- 
tract at more length is contained. And I. 
being now reſolved to appoint the ſaid 1400 
merks, which I am bound to pay to the ſaid 
B. my ſecond ſon, to be paid out of the 
foreſaid forty thouſand merks, wherewith I. 
have power to burden the ſaid A. my eldelt - 
ſon, and the lands above mentioned: There- 
fore, <vit ye me to have annalzicd, fold and 
diſponed, as J, by theſe preſents, annalzic, c. 
to the {aid B. my ſon,  and---------hus ſpouſe, 
and to the longeſt liver of them two, in con- 
junct fee and liferent, and to the heirs male 
lawfully procreated, Oc. the ſum of four- 
teen thouſand merks, as a part of the ſaid 
lum of forty thouſand merks, with the pro- 
portional part of the penalty above mentioned 
eciring thereto, and the anuualrents of a 
«* faid 
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„ 
ſaid fourteen thouſand merks, ſo long as the 
* ſame ſhall remain unpaid after the year and 
day immediately following my deceaſe: Az 
«* alſo the ſaid contract of marriage paſt be- 
« twixt my eldeſt fon and his ſaid ſpouſe; 
« with the reſervation above mentioned, con- 
* tained therein, and obligement granted by 
the ſaid A. relative thereto, ſo far as the 
may be extended to the ſaid ſum of four: 
teen thoufand merks above mentioned, there- 
« of, and a proportional part of the penalty 
hereby annalzied and diſponed. And for far 
« ther ſecurity thereanent, I the ſaid A. and! 
the ſaid 3. bind and oblige us, our heirs, 
Oc. to make due and thankful payment to 
the ſaid B. and —— his ſpouſe, and to 
« the longeſt liver of them two in conjund 
fee and liferent, and to the heirs male pro- 
created or to be procreated betwixt them, 
Oc. of the ſum of fourteen thouſand merks, 
and that at the feaſt and term of with- 


out longer delay, with the ſum of 1400 
of liquidate expences in caſe of failzie ; to- 
gether alſo with the ordinary annualrent of 
the ſaid 14000 merks, conform to the act of 
parliament and cuſtom of this kingdom, 
yearly, termly, monthly, and proportional- 
ly, ſo long as the ſame ſhall remain unpaid 
after Martinmas in this year 1754, wichout 
prejudice of ſuiting execution at the tern 
of payment contained in this bond, or at any 
time thereafter, without requiſition. 4d 

| | | * becaiije 
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cauſe the ſaid a. is not liable to me the 


aid A. for the annualrent of the faid ſum 
ill year and day after my death; therefore, 


I the faid A. bind and oblige me, and my 
foreſaids, to warrant, &c. the annualrent of 
the ſaid principal ſum from Martinmas next, 


till year and day after my deceaſe, and of 


all coſt, ſkaith, damage, intereſt, and expence 
that he or his foreſaids ſhould happen to 
ſuſtain or incur therethrough in any ſort. 


And I the ſaid a. bind and oblige me, and 


my foreſaids, to warrant the ſaid A. my fa- 
ther, and his foreſaids, of the ſaid ſum of 
' 14000 merks, and of the annualrents there- 
of, and penalties foreſaid, after year and 
day immediately following his deceaſe, and 
* of all coſt, ſkaith, damage, expences, or inte- 


"reſt, that he, or his foreſaids, ſhall happen 


to ſuſtain or incur therethrough, in any 
* © 


Of QUALIFIED BoNDs. 


3 are either pure or ſimple, with- 
out any quality, condition, or reſtric- 
ton; or they are qualified, that is, they 
have not ſo ample effect as the other ſort, 
but are limited, and have only a certain 


eltect, as the proviſions in the bond deter- 
mine. | 


Theſe 


* * - - * — 
* — — — S. 3x * * — ene” — — — 
* 12 * — — — 2 — * * 
— I 4 _ - — — = = - _ * 
— — — _—————_—__—_— - — — — — — — 2 ual a _ : 
- - D — _ — — 
— 2 — a — S * th a — = 4 5 ” 
— 8 - ES —— 
— —— | — — _ - . _— = - 
A <4 Seen _ — = : x : = 
- — — l Sh cy 
2 $i \ G * 
— — = = : 
- "x — A — — 5 7 
A . — 4 


= a — — - — 
. ** _ — 
z 
— I” —_— 
4 42 - g——— ” 
— — 
— 
. p! RE 
nos —— — - 
— 
— . > SE - 
— 3 — — 2 Py 
— = — 
—— 
— 2 
— _ 


S ELECT 


— * — 
— — = ji — 
5 = "4 E — 2 - 
- —_ 8 fs — _ Py *. . 222 — 
— — * 2 - _—_— * © KL — - 
* — — - — 
—ä—ä— — . K 


* 

i 

'q iſ 
1 
"oO! 
'\ 1 i 


— — — 


— — 


Gr 
Theſe conditions, reſtrictions, and limitat: 
ons are various, according as the party ple. 
ſeth : But it is to be noticed, that they ar 
not determined by the debitor in the bond 
who is preciſely bound to pay the mone, 
but they are formed at the will and de. 
termination of the creditor, who may diſpos 
of his own as he pleaſeth; though when ; 
man, by way of donation, obligeth' himſelf 
to pay a ſum of money, he may adject u 
the bond what conditions and qualities he 
thinks fit. 
* forming of pure and unqualified bonds 
be known from what has hitherto been 
3 ] ſhall now. give examples of qui 
lified bonds, for there may be as many d 
them as a man may deviſe of conditions and 
limitations, which are indefinite: And from 
the following examples it ſhall be eaſy. to knoy 
how to draw any other qualified bond. 
When a man has ſold land, againſt Which 
others may have a claim, and in that caſe f 
may be adviſed that legal diligence will eſta- 
bliſh a better right than a voluntary diſpoli 
tion, 
buys, with the price, all adjudications, appri 


ſings, and other real rights on the eſtate, 


and by a proviſion” in the voluntary diſpoſii- 
on he is allowed fo to do, and alſo to im 


pute and aſcribe his poſſeſſion to any one, ot 
to all of theſe, or to the voluntary right, # 
he pleaſes: However, to make up all de 

e 


in which circumſtance the purchaſe 
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(0 
ie takes a bond from the ſeller for a conſi- 
jerable ſum of money, at leaſt for the price 
paid, of deſign to lead an adjudication; and 
the bond is in this ſtile. I A. by theſe pre- 
© ſents, grant me to have received from B. for 
« himſelf and in name and behalf of his 
grandchildren afternamed, the whole ſum 
« of twenty five thouſand merks Scots mo- 


© ney, whereof I diſcharge him, and all others 


* whom it effeirs, and renounce all exceptions 
of the law that can be proponed or alledged 


in the contrary, Which ſum of twenty five 


© thouſand merks, with the annualrent there- 
g of, from the date hereof to the term of pay- 


ment after mentioned, I bind and oblige me, 


my heirs and ſucceſſors, executors, and intro- 
© mitters with my goods and gear whatſoever, 
to content, pay and deliver again to the 
' ſaid B. he being on life, and failing of him, 
by deceaſe, to and that betwixt the date 
hereof and the ay of ————next to 
come, without longer delay, together with 
the ſum of 1200 J. money foreſaid of liqui- 
date expences in caſe of ſailzie, together 
* alſo with the ordinary annualrent of the faid 
principal fam, conform to the act of par- 

lament and cuſtem of the kingdom of 
Scotland, yearly, termly, monthly and pro- 


portionally, ſo long as the ſame ſhall happen 


to remain unpaid after the day of payment 
above ſpecified, without prejudice of ſuiting 


execution hereupon, then, or at any time 


there; 


— 
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thereafter, without requiſition, I. ts gf: 
ways hereby provided and declared, That i 
ſhall not be lawful to the ſaid B. nor hi 
grandchildren, or to any of them, cher 
heirs or aſhgnies, to uſe any execution yp. 
on this bond, perfonal or real, againſt ay 
other eſtate, real or perſonal, belonging 9 
me, my heirs or executors, but allenarly x 
gainſt the lands and others after mentioned 
2. — N. which lands and others x 
bove mentioned, are fold by me to the {ai 
B. and failing of him, by deceaſe, to the {ai 
is grandſon, and. his heirs ; whici 
failing, to the other ſubſtitute hejrs men. 
tioned in the foreſaid diſpoſition : And for 
ſecuring them in that purchaſe, either hy 
adjudication, or otherways, as they pleaſe 
this bond is allenarly. granted.“ Regiſtn 
tion, 
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When an apparent heir intends to quarre 
appriſings, adjudications, and other legal d- 
ligence led againit his predeceſſor's eſtate, he 
uſes to grant a bond for borrowed money to 
a truſtee, to the end, an adjudication bein 
deduced, there may be a valid and ſufficient 
title for quarrelling and reducing antecedent 
diligence, or fbr proving that the creditor 
therein are paid by intromiſſion. The which 
bond may contain ſuch qualities and condition 
as this aboye mentioned, 
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Another ſort of qualified bonds is, when 
e ſum 3s tailzied with certain proviſions, as 
hen the money 1s given to a ſon or daugh- 
r, ſo that it cannot be affected by creditors, 
in the following example. Be it known 
to all men, by theſe preſents, me A. Foraſ- 
muchas, by a diſpoſition and tailzie of this 
date, I have diſponed to my fon B. and his 
heirs male of tailzie and proviſion there- 
in mentioned, my Whole lands and eſtate 
therein mentioned, under the reſervations, 
proviſions, reſtrictions and declarations there- 
in ſpecified ; and particularly with this pro- 
viion, That the ſaid B. and his foreſaids, 
ſhall be holden and obliged to pay all juſt 
and lawtul debts already contracted, or that 
ſhall happen to be contracted, and be due 
by me the time of my deccaſe: And alſo 
to pay all ſums of money that it ſhould 
happen me to provide, leave, or bequeath 
to whatſocver perſon or perſons, at any 
time in my life, vel in ipſo articulo mor- 
hs, as in the forefaid diſpoſition and aſ- 
ignation at more length is contained. And 
| being reſolved that C. my ſecond daughter, 
ſpouſe to —— and the children procreated 
or to be procreated betwixt her and her ſaid 
husband, ſhall be ſecured in 20000 merks 
Scots money, in manner after mentioned, 
and under the proviſion always after ſpe- 
ated ; therefore wit ye me to be bound 
ad obliged, likeas, by the exprets quality 


* of 


( 1098 ) | 
of the ſaid diſpoſition and tailzie above men. I quid 
tioned, I bind and oblige me, and the fad the 
B. my ſon, and his heirs male of railzie pal 
and proviſion ſucceeding to my eftare, MW © ups 
make due and thankful payment of the N 
ſum of 20000 merks money foreſaid, to the ¶ vit 
ſaid C. in liferent, and, after her deceaſe, MW © 290: 
600 merks of the annualrent of the aid I diſpc 
ſum yearly to D. her daughter, during I ſign 
all the days of her lifetime, and the fee WM ter, 
of the ſaid whole fam to belong to m * crea! 
ſaid daughter's other children, procreated, IM © her 
or that ſhall happen to be procreated be- L. 
twixt her and the faid—— ———equally, failir 
amongſt them, and, failing of any of then © fury; 
by deceaſe, to the ſurviving children, their © © whic 
heirs of their own bodies, or aſſignies for ther, 
an onerous cauſe; which failing, to retun exec 
to the ſaid B. my ſon, and his heirs male, mon 
and of taikzie and proviſion, ſucceeding to expe 
my eſtate, and that at the terms following, © * tion: 
viz. 5000 merks thereof at the firſt Vi. pal 
ſunday or Martinmas next, and immedi- I © day 
ately following my deceaſe, and the de- my 
ceaſe of my ſaid daughter, and other 5000 * cont 
merks.within al year thereafter, and another my 
5000 merks within a year after the ſecond of — 
term of payment, and other 5000 mers all 
in complete payment of the ſaid whole ſum © upo! 
within a year after the third term of pay tion 
ment, with the ſum of 10 merks, for ca © pron 
199 merks of the ſaid principal ſum, of |: 
« quidat 
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. 
quidate expences in caſe of failzie, and with 
the ordinary annualrent of the ſaid princi- 
pal ſum, ſo long as the fame ſhall remain 
« unpaid after the firſt hrt ſunda)y or Martin- 
* mas following their deceaſe. And farther, 
tit ye me, Without prejudice of the ſaid 
© 29009 merks, to have given, aſſigned and 
« diſponed, as I, by theſe preſents, give, aſ- 
« fign and difpone, to the faid C. my daugh- 
ter, in liferent, and to the children pro- 
© created, or that ſhall be procreated betwixt 
cher and the faid except the ſaid 
D. and to their heirs and aſſignies, and. 
failing of any of them by deceaſe, to the 
* {urviving children, their heirs or aſſiguies; 
which failing, to the ſaid ———- their fa- 
ther, his heirs or aſſignies, ſecluding his 
© executors, the ſum of .ro000 merks Scots 
money of principal, with certain liquidate 
* expences ſpecified in the bond after men- 


* tioned, and annualrents of the ſaid princi- 


pal ſum from and after the firſt Whit/un- 
day or Martinmas immediately following 
* my deceaſe, when the fame ſhall happen, 
contained in a bond granted by —: to me, 
* my heirs or aſſignies, of date the day 
* of and alſo the foreſaid bond itſelf, and 
Hall that has followed, or may follow there- 
upon, with this expreſs proviſian and condi- 
* tion always. Likcas it is hereby ſpecially 
provided and declared, that the ſaid ſum of 
* 20009 merks, nor this ſuin of 10000 merks, 

K hereby 
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„ 
hereby aſſigned, ſhall noways be affected 
with, nor liable to the ſaid his jus ma- 
ritt, nor to any deeds contracted, or to be 
contracted, or done by him; and that it 
ſhall be lawful to my ſaid daughter, by her- 
ſelf alone, without his conſent, to uplift 


and diſcharge the annualrent of the faid 


ſums, and apply the ſame to her own uſe, 
as ſhe ſhall think fitting, during her lifetime, 
in reſpect that the foreſaid two ſums of 
20000 merks and 10000 merks are freely 
gifted and beſtowed by me, upon her and 
her children, only for the love and kind- 
neſs which I have and bear to them; and 
for that effect I have appointed the annual- 
rent of the ſaid ſums to be paid to her du- 
ring her lifetime, to be diſponed as ſhe 
ſhall think fit, and the fee to belong to 
her other children, in manner above di- 
vided ; which failing, as ſaid is. And it 1 
likeways hereby provided and declared, That 
if the ſaid C. my daughter, ſhall, through 
the death of: the faid - her husband, 
come to the poſſeſſion of her jointure, in 
that caſe the ſaid D. his daughter, is imme- 


diately thereafter to enter to the ſaid 600 


merks yearly, and the remainder of the 
ſaid annualrent of the ſaid whole 20000 
merks is to belong to her other children 
from that time forth. And J bind and ob- 
lige me, my heirs and ſucceſſors, to war- 
rant the foreſaid aſſignation to my faid 

« daughter 


4 
daughter and her children, from my own 
proper fact and deed allenarly, and to deli- 
ver to her the bond above aſſigned, to be 
© kept by her for her own and her childrens 
© uſe and behoof after my deceaſe. And, 
* laſtly, J declare that this ſhall be a valid e- 
© yident in favour of my ſaid daughter and 
* her children, which failing, as ſaid is, albeit 
the ſame be lying in my own cuſtody, or in 
the keeping of any other perſon, undeli- 
vered to her the time of my deceaſe, not- 
withſtanding of whatſoever act, law or 
* practique made, or to be made, in the con- 


' trary, Wherewith I, for me and my heirs, 


© by theſe preſents, diſpenſe for ever.“ Re- 
giſtration. | 


/ BonDs of PROvIs10N in implement 
of a Contract of Marriage, 


P the former part you have the ſtile of 
ſimple bonds of proviſion; now, in this, 
you are to know the form of thoſe which 
are in implement of a contract of marriage, 
and they are in this or the like ſtile. Be it 
known, Oc. me A. Foraſmuchas, by the 
contract of marriage made at upon 
the day of betwixt me on the 
one part, and —— my ſpouſe, with advice 
and conſent of on the other part, for 
* the marriage then contracted, and thereafter 
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K 2 ſolemnized 


( 142: ) 

ſolemnized betwixt us, I bound and obliged 
me, and my heirs, Oc. to have made pay. 
ment to the children then to have been pro- 
created betwixt me and my faid ſpouſe, of 
the ſum of 60000. merks money of this 
realm, at the terms, and upon the condi- 
tions and proviſions following, viz. If there 
ſhould happen to be more children of the 
ſaid marriage than one ſon, in that caſe the 
foreſaid ſum was. to be divided amongſt 
them in ſuch proportions as I ſhould ap- 
point ig my own time; and if there {houll 
« be but one ſon of the forefaid marriage, 
then the foreſaid ſum was to be reſtricted 
to 50000. merks money foreſaid ; and ff 
there ſhould be no fon, but daughters, in 
that caſe the foreſaid ſum of 60000 merke 
« was to be reſtricted to the ſums following, 
e wit, if there were but one daughter, to 


the ſum of 25000 merks money. foreſaid; 


« and if there were two daughters, to the 
ſum of 30000 merks; and if there were 
three or more daughters, to the ſum ot 
40 merks money above written, to be 
divided amongſt them as I ſhould appoint, 
« Which; proportions and ſums above written, 
I bound and obliged me, and my foreſaids 
« to pay to- the male children to be begottel 
of the foreſaid marriage at the age of four- 
teen years complete, and to the daughters al 
« their age of twelve years complete. And, 

« for their entertainment, breeding and edu 
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( m3 ) 
cation yearly, after my deceaſe, I bound 
and obliged me, my heirs and ſucceſſors 
foreſaid, to pay to my ſaid children the ſums 
of money following; if there be one child, 
the ſum of 600 merks yearly, until the ſaid 
child attain the age of fix years, and if 
there be two children, the ſum of 800 
© merks: yearly ;- and if there be three or 
more children, the ſum of 1000 merks mo- 
« ney foreſaid yearly, and ay and while the faid 
children attain to the age of fix years com- 
- plete, and from the age of fix years until 
the male children attain the age of four- 
teen, and the daughters twelve, to make 
payment of the following ſums for their 
entertainment, breeding and edueation, vi. 
1200 merks yearly for one child, 1600 
« merks yearly for two, and 2000 merks year- 
«ly for three or more, to be paid at two 
terms in the year, Wh:tjunday and Martin- 
nas, by equal portions, and the firſt term's 
payment to begin at Whitſunday or Martin- 
« mas next, and immediately following my 
deceaſe, for the half year preceeding, and 
ſo forth termly thereafter, according to the 
* obligement above mentioned, till the ſaid 
children ſhould atrain to their reſpectixe 
ages of twelve and fourteen years com- 
plete, as ſaid is; and, after their attaining to 
the ſaid ages, to make payment to them of 
the annualrent and profit of the ſaid ſums 
and portions early and termly, fo long there- 
oo K 3 | after 
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f ( 144") 
after as the-ſame-ſhall- remain unpaid, as the 
« foreſaid contract matrimonial proports. Ad 

* now, ſeeing it hath pleaſed; God already to 
« bleſs me with three children of the foreſaid 
marriage, B, C, and D. whom I am now re- 
© ſolved to provide and ſecure according to 
my obligements in the foreſaid contract; 
therefore, in cor roboration thereof, and with 
* out prejudice. or derogation thereto, or tg 
any diligence competent to follow there. 
upon, ſed accumilando jura juribus, wit ye 
© me to be. bound and obliged, likeas I, by 
« theſe. preſents, bind and oblige me, and my 
« heirs,, &'c.. to make payment to zhe ſaid 3, 
« C, and D. Sc.“ (Here follows the bond in 
* common form, according to ihe agreement in 
« the contract.) 

This bond was in implement of a contrad 
of a ſecond marriage, the land eſtate of the 
father being inherited by a ſors of the firſt 
marriage, Who was heir preſumptive. 


Of Bonps: ad facta praeſtanda con- 
1 pound. 


Rom what bath been ſaid concerning 
bonds ſimple, for performance of deed 
ſimple, and from the knowledge of the na- 
ture of a compound writ, you may know how 
bonds ad facta preſtanda compound are for- 
med; yet we ſhall, for farther illuſtrate, 
n Jie 
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En 
ye yon a few examples of this kind, in 
me remarkable cafes,” very fit to be knowu. 
, 


Imo, An obligement to cauſe a perſon. ab- 


ent ſign a bond. © Be it known to all men, 


by theſe peſents, me A. whereas B. has : 


preſently lent to me the ſum of Scots 


monèy, for which ſum there is a bond grant- 
ed to her by me, bearing annualrent from 


this day, and hquidate expences : Aud ſceing 
that 


ecutors, betwixt and the- day of- 


in- 


«ſtant; to deliver to the ſaid B. her heirs or 


aſſignies, a bond for the ſums above mention- 
ged, duly ſubſcribed by me and the ſaid 


before famous witneſſes, and to be verbatim 
of the tenor of the bond now delivered for 
the ſaid ſum, which is only ſubſcribed by 


myſelf; and it is to be given back to me 


upon the delivery of the bond ſubſcribed 


by us all, and that under the penalty of--— 


money fore ſaid, by and. attour performiog, g * 


the premiſſes.“ 
Other ways thus: 


inſtantly received from B. the ſum of*r000 

**merks Scote money, which TI have borrowed 
from him for the uſe and behoof of C. but 
Sang. the ſaid C, is not in this place to ſub- 


l « {cribe 


are alſo to ſign the ſame bond, and 
therein become bound with me, but are not 


now in town to ſubſcribe the ſame, theres - 
fore, I bind and oblige me, my heirs and ex- 


Be it known, Gr. me A. . 1 have 
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ens) 
e feribe a bond for the ſame, and that the ſad 
« B. is content to accept of my obligemen 
" underwritten ; ; therefore, I bind and oblige 
« me, my heirs,. ſucceſſors and. executor, 
to deliver: to the ſaid B. a common move. 
able bond, duly ſubſcribed by the faidC 
for payment making to him, his heirs 
aſſignies, of the foreſaid principal ſum, a 
the feaſt and term of- with the ordj. 
* nary annualrent thereof, from —during 
the not-payment of the ſame, 207% 100/, 
money foreſaid of hquidate expences, and 
that betwixt and the——day of. next 
to come, he always, upon my delivering u 
him the ſaid bond, being obliged to give up 
to me this my obligation; or of het U 
make payment myſelf of the faid Principal 
© ſum and annualrents, upon the ſaid 
day of. and that under the penalty 
* of: money foreſaid, in caſe of failzie 
* by and attour performance of the premik 
190 

2, A bond of preſentation, whereof there 
may be two kinds ; as, fr/?, for compearance 
before a judge and judicio ſiſti, the ſtile d 
which is given before. The /econd ſort is at 
obligation to preſent a debitor to the priſon, 
or otherways to pay the debt. The. lik 
Whercof is thus. 
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A BOND of PRESENTATION. 


NE it known, c. me A. Foraſmuch as R. 
0 by his bond, Cc. ( Here narrate the 
bond) Whereupon the ſaid C. raiſed letters af 
© horning, and by virtue thereof cauſed charge 
the ſaid B. to make payment to him of the 
« ſums of money, principal, annualrents, and 
penalty above Written; and ate, purcha- | 
ſed letters of caption, and by virtue there- 
«of cauſed apprehend. his perſon: And now, 
© ſeeing that at my earneſt deſire the ſaid C. 
is not to put the foreſaid diligence to farther 
execution, but is willing to permit the ſaid 
* B. to go about his lawful affairs in freedom, 
till the time after ſpecified, upon my grant- 
ting the bond underwritten :. Therefore, wit 
ye me to be bound and obliged, /#eas, I, 
c. to-preſent the. perſon of the ſaid B. to 
' the ſaid C. or to any having his commiſhon, 
at Edinburgh, in the: hauſe of———upon 
the 15th day of September next to come, be- 
* twixt the hours of ten and eleven in the 
forenoon, without longer delay, fraud or 
'-guile, then and there to be perſonally ap- 
' prehended and diſpoſed upon at the will and 
* pleaſure of the ſaid C. or any haying his war- 
rant and. commiſſion, conform to the ſaid 
letters of caption in all points, and that in 
a good condition as he preſently is, without 
: 0 any 


610 

any ſuſpenſion, protection, ceſſio bonorun ces co 
or other ground and warrant whatſoereſb bore 1 
that may op, let, hinder, or impede the and rt 
* ſaid C. his apprehending the perſon of the ] han 
the faid B. incarcerating of him, or puttineſſeq to a 
the ſaid letters of caption to their full a And, 
final execution in all points, and that unde made 
the penalty of Scots money in caſe oi 4. dc 
* failzie, by and attour performance of the preſer 
- * premiſſes.” Regiſtratſon. withir 
In bonds of preſentation it is moſt expedÞſ which 
ent to make proviſion againſt all unforeſcals fad 
accidents that may impede and hinder tha inſtan 
priſoner to be preſented, ſuch as ficknehſ$h comm 
and in that caſe the clauſe may be thu upon 
« Likeas it is hereby ſpecially provided ai out at 
declared, That, in cafe the ſaid B. ſha!l h warra: 
pen to be ſo indiſpoſed by ſickneſs, that H ting t. 
cannot go to the foreſaid place at the fad and if 
time, without danger to his health, tha the fa 
© and in that caſe, it ſhall be a ſufficient ei or bet 
* neration to me, to take the ſaid meſſenger and ir 
or any other the ſaid C. ſhall appoint, to thy ſaid .4 
* houſe where the faid B. ſhall be lodging fa faids, 
the time, and there preſent him to the lad or to 
© meſſenger, the houſe being always with 1000 
* the town of Edinburgh.” tembe 
The alternative of the bond may be thu} mone 
Or otherways at the ſaid time and place, caſe o 
make due and thankful payment to the ladl princi 
© C, and his foreſaids, of the whole ſums main 
money, principal, annualrents, and exp*Wale che 


« (P, 


n 
ces contained in the bond and diligence a- 
bore mentioned, and due by virtue thereof, 


and that under the penalty of Sc. 

] have ſeen a bond of preſentaiion ſubjoin- 
dro a bond of corroboration, thus 
And, in caſe punctual payment hall not be 
made of the ſaid 1000 merks, in that caſe I 
A. do hereby bind and oblige me, &'c. to 
preſent the perſon of the ſaid B. priſoner 
Feichin the tolbooth of Edinburgh, from 
which he is now liberate with conſent of the 
laid there to remain priſoner, at his 
inſtance, ay and while he fulfil to him the 
command of the letters of horning where- 
upon the caption is founded, and that with- 
out any fuſpenſion, protection, or any other 
warrant for fiſting execution, or interrup- 
ting the diligence at his inſtance againſt him; 
and if I fhall fail in not preſenting him to 
the ſaid tolbooth, in manner foreſaid, upon 
or before the 15th of September next, then, 
and in theſe caſes, or either of them, I the 
laid A. bind and oblige me, and my fore- 
aids, to make payment to the ſaid , 
or to his above ſpecified, of the faid ſum of 
ooo merks, betwixt and the 2oth of Sep- 
tember next to come, with the fum of 100 l. 
money foreſaid of liquidate expences in 
aſe of failzie, and annualrents of the faid 
principal ſum, fo long as the fame ſhall re- 
main unpaid after the time foreſaid.“ In this 
ale the bond of corroboration was granted 


; by 


8 


— 


E 
by one, and the bond of preſentation by ang. 
ther, 
III. A bond of relief. Be it known, . 
* me A. Toraſmuc has B. and C. have, by a 
bond of the date, engaged ne 2 
8 conjunct with me, for payment to of the 
* ſum of 6000 pounds at the term of 
in the year with 690 pounds money 
« foreſaid of liquidate, expences in caſe 0 
'« failzie, and annualrents from ,Martinmas i 
the year ———during the not-payment, a 
the ſaid bond more fully bears: And /zziny 
the faid B. and C. became only obliged 
therein at my deſire, the foreſaid whole 
* ſum of 6000 pounds being received by ms, 
and applied to my own proper uſe, ſo that 


in all equity and reaſon they ought to be the 
1% le thereof, and ſecured from any pte Hei 
judice they may ſuſtain thereby; here, * 13 b 
wit ye me to be bound and obliged, 1%. * fion 
as, Wc. me, my heirs, ſucceſſors, and ex © quir 
ecutors, Oc. to warrant, free, relieve, and © licy« 
ſkaithleſs keep the ſaid B. and C. their hein all d 
and executors, of the bond above mention © ther, 
ed, and of the whole ſums of money, pri ed. 


cipal, annualrents, and expences above {py incu 

cified, contained therein, and of all coli don. 
« ſkaith, damage, expences and intereſt tha | 
they, or either of them, or their foreſad An 


* ſhall happen to ſuſtain or incur therethrous 
in any ſort; and for that eſſect, at Wiihh B 
* /unday next, to make payment to the {a ec. 


„5 


— of che foreſaid principal ſum, with 


what annualrents thereof ſhall be reſting 
for the time, and to retire from him the 
bond above mentioned; and to deliver to 
them, and each of them, their ſubſcripti— 


ons therefrom, or otherways a ſuſſicient 


© diſcharge thereof, and that under the pain 
and penalty of 600 pounds Scots money to 
be paid by me to them in cale of failzie, by 
© and attour tulfilling of the premiſſes.“ Re- 
Filtration, 

A bond of relief to a cautioner in a ſuſ- 
peniion. * Be it known, c. me A. Fora/- 
' muchas J was lately charged -by virtue of 
© letters of -horning purchaſed againſt me at 
* inſtance of B. to make payment to him of 
the ſum of 


* ſeeing, at my earnelt requelt and defire, C. 
is become cautioner for me in the ſuſpen- 


* fion thereof, and that equity and reaſon re- 
* quire that he and his ſhould be freed, re- 
' heved, and ſkaithleſs kept therein, and of 
all danger that may follow to them thereby; 
therefore wit ye me to be bound and oblig- 

* ed, /ikeas, Orc. ſhall happen to ſuſtain and 


© incur therethrough iu any fort.” Regiſtra- 
tion. 


Another bond of relief in a ſingular caſe. 


, © Be it known, Cc. me A. Foraſinuc has, 
Sc. (Here narrate the pr ncipal bond 9 And 
L * feerng 
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(as iu the charge) And x 
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. 
e feeing the ſaid B. is become bound, and has 
« engaged himſelf in the foreſaid debt, upon 
conſideration that he is reſting to me the 
ſum of — and that it is intended that what 
he ſhall pay thereof ſhall be allowed to him 
of the foreſaid debt, and that he ſhall be 


„ „ 8 «A * 


diſcharged thereof pro tanto ; therefore wit 
ye me to be bound and obliged, ie, O. 
me, my heirs, ſucceflors and executors, in 
« caſe the ſaid B. ſhall make payment of the 
foreſaid ſum, to deduce, allow, and diſcharge 
as much of the firſt and readieſt of the mo- 
* ney due by him to me; and which diſcharge 
«- ſhall contain abſolute wer randiee, and all 
other neceſſary clauſes; and in caſe the {aid 
B. ſhall not at that time be debitor to me, 
then, and in that caſe, I bind and oblige 
me, Oc. to free, relieve, ©'c. (in common 
* form, as above) And, for his farther ſccu- 
* rity thereanent, if he ſhall not be debitor to 
me, as faid is, I do hereby conſent that he 
take aſſignation to the debt wherein he itauds 
bound for me, and to the ſums of money 
contained therein, and to the ſecurities grant- 
ed for the ſame upon my eſtate, or other- 
ways, and that he uſe ſuch diligence 4 
* he ſhall think fir thereupon, ay and whije 
he obtain relief and payment, as ſaid 1s 
Regiſtration. 

IV. A bond of warrandice, 3 one ha- 
ving diſponed lands with warrandice only from 
Proper fact and deed, and thereafter, upol 

another 


„ 

mother agreement, is to give warrandice abſo- 
jute, the bond is thus. 8 

« Be it known, Sc. me A. Hraſinuc has, 
* (Here the dliſpoſition is narrated) And it 
being very juſt and reaſonable that the ſaid 
B. be ſecured in the lands and others above 
diſponed, at leaſt in ſo far as may extend to 
the ſum of which was traly paid by 

him to me for the granting of the rights 
and diſpoſition above mentioned; therefore, 
in corroboration of the clauſe of warrandice 
contained in the foreſaid diſpoſition, and 
without prejudice or derogation thereto, or 
to any diligence competent to follow there- 
upon, ſed accumulando jura juribus, wit ye 
me to be bound and obliged, /ikeas, Wc. to 
warrant, acquit, and defend the lands and 
others above rehearſed, conrained in the 
foreſaid diſpoſition granted by me to the ſaid 
B. to be free, ſafe, and ſure, Mc. (As in 
* the clauſe of abſolute warrandice of a diſpo- 
* fition, to be declared in that part which treats 
* of difpoſetions) in time coming, excepting and 
reſerving always from this preſent warran- 
dice the foreſaid gift of ward and non-entry, 


Lad 


LY 


alſo excepting all bygone publick burdens, 
from which I ſhall nor be obliged to warrant 


the ſaid lands, and alſo excepting the right 
and wadſet or infeftment of the lands and 
others above rehearſed, granted to D. And 
* farther, with this declaration, That if the 


"3s 8 „lands, 


* which is aſſigned by me to the ſaid B. and 
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( 124 ) 
lands, and others aforeſaid, ſhall happen 0 
be evicted from the ſaid B. in that caſe al 
action and recourſe at his inſtance againſt 
me, upon the clauſe of warrandice contain- 
ed herein, ſhall be, and hereby is reſtricted 


to the ſaid tum of paid by him to me 
for granting thereof, with the annualrent of 
the ſaid ſum, from and after the eviction, 
during the not-payment thereot, or till the 


ſaid H. and his foreſaids be re-entered to the 


poſſeſſion. thereof, the ſaid B. and his fore- 
ſaids, making intimation to me, and my fore. 
ſaidls, of any action that ſhall be intented for 
eviction of the ſaid lands, or any annual. 
rent or yearly duty forth thereof, and that 
before litiſconteſtation. - 

V. A bond of relief and warrandice to 1 


perſon who was-owing money to another who 
was debitor to the granter of this bond, and 
who had: made payment of the fums upon a 
decreet of forthcoming obtained. againſt him, 
the ſums being not only arreſted: by others, 
bur alſo aſſigned by the creditor : And it be- 
ing agreed that the receiver of the money 


| ſhould warrant the payment, the bond is in 


this form: Be it known, &'c. me A. Foraf- 


1 


4 


0 


muchas B. did arreſt certain ſums of money 
in the hands of C. alledged due by him to 
D. to have remained under arreſtment til 
the debt mentioned in the copy, alledged 
due by the ſaid D. to the ſaid B. ſhould be 


« paid; 


„ 8: 

paid; as alſo the ſaid D. did aſſign to F. cer- 
* tain ſums of money which D. pretended 
to be due to him by the ſaid C. and which 
« aſignation was intimate to him: Liteas 1 
have lately recovered decreet againit the 
« {aid C. for payment of certain parts and por- 
tions, therein mentioned, of the principal 
* ſum of 20000 pounds, and annualrents 
thereof, contained in a bond granted by 
the ſaid C. to E. dared And ſee- 
irg the ſaid C. at his payment to me of the 
ſums whereunto I was preferred by the fore- 
* ſaid decreet, deſired not only a diſcharge 
with abſolute warrandice, which according- 
ly I have granted upon the day and date 
* of theſe preſents, but alſo to be ſecured 
from the foreſaid arreſtment and aſſigna- 
tion; therefore wit ye me, as principal, and 
G. as cautioner, to be bound and obliged, 
likeas, Oc. to warrant, relieve, and ſkaith- 
leſs keep the ſaid C. his heirs and executors, 
from all trouble and action that ſhall hap- 
pen to be moved and intented againſt him 
upon the foreſaid arreſtment or aſſignation, 
and from all coſt, ſkaith, damage, expen- 
ces and intereſt that he or his foreſaids ſhall 
happen to ſuſtain and incur therethrough, 
or in defending againſt the ſame, and to re- 
found to him any expences he or his fore- 
* faids ſhall ſuſtain thereanent.“ Follows a bond 
of relief to the cautioner. Regiſtration. 
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E 126 ) 
Phe clauſe of relief ſubjoined to bonds is 
to be found in page 53. 

I. When in the principal bond there is a 
clauſe of relief, the bond of relief, which i; 
to. be granted apart, ought to be conceived in 
corroboration of that clauſe, and is thus ex 
preſſed: Therefore, in corroboration of the 
« foreſaid. clauſe of relief contained. in the 
foreſaid bond, and without prejudice or de 


« rogation. thereto, or to any diligence com 


« petent to follow. thereupon, fed accumulan 


do, &c, wit ye me to be bound.and-obliged, 


« likeas, &c. 8 

2. In bonds of relief, wherein, for far 
ther ſecurity, there is an aſſignation of any 
thing, or an obligement to diſpone lands fo 
the cautioner's relief, this clauſe and proviſion 
is moſt commonly. adjoined, via. That 0 
ſoon as the ſaid B. (cautioner) ſhall be ful) 
« relieved and freed of the foreſaid.cautionry, 
and that I ſhall deliver to him a valid di 
charge thereof, then, and immediately there 
after, not only this aſſignation, but. alſo the 
* foreſaid infeftment of relief, which 1 an 
hereby obliged. to grant, ſhall be null and 
void, as if it had not been made.” 

3. One having bought lands, which were 
burdened with wadſets, gives to the diſpo 
ner a bond to relieve him of theſe wadlety 
and to pay the ſums due thereby. Tit 


order and form of which bond is, to nat 
rate the diſpoſition, and then to a 


(27) 
That albeit the ſaid B. has granted to me 
« x full diſcharge of the ſum of 800 
© az the value, worth, and price of the ſaid 
© lands; yet, nevertheleſs, true it is and of 
©-yerity, that the ſaid price is to be employ- 
ed and applied in manner following, viz. 


pounds, 


the ſum of 


thereof is to be applied 


© for purging, of the wadſets and other he- 


-ritable ſecurities after mentioned, affectin 


© the ſaid lands, vigz. 4600 merks thereof to 


the heirs and ſucceſſors of — for 
- purging of a wadſet he had upon the lands 
© of —— - (Aud fo forth with 


« the reſt of the wadſets) therefore, he bound 
him, Oc. to warrant and relieve the ſaid B. 


© of all ſkaith that he or his foreſaids ſhall hap- 
pen to ſuſtain therethrough ; and for that 


' eftect, to make payment to the ſaid perſons. 


of the reſpective ſums above ſpecified, each 
"of them for their own parts, as is above di- 


© vided; and ro retire from them ſufficient diſ- 


charges and exonerations to the ſaid B. of 
the ſame ſums, as to all perſonal execution 
that may be uſed. againſt him or his foreſaids 
' thereupon, and as to all real execution that 
may be uſed againſt any eſtate, heritable or 


* moveable, belonging, or that ſhall happen to 


belong to him or his foreſaids, without pre- 
judice nevertheleſs to me to take 
and diſpoſitions to the ſaid ſums, and to re- 
© tain the wadſet due to myſelf, in fo far as 1 
may be thereby ſecured | in the lands and o- 
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Ein 
**thers foreſaid, particularly diſponed by the 


ſaid B. to me, and to the lands diſponed n. 
© warrandice in caſe of eviction of the prin. ae! 
cipal lands: And it is hereby declared, thx © _ 
it ſhall be leiſom and lawful to me to make * 7 
uſe of the proceſs raiſed at the inſtance d al # 
the ſaid —— —— againſt the: wadſetters, fo 1 
cauſing them compt and reckon as to the {u. vm 
perplus of the rents and duties of the HH en 
ſpective lands wadſet to them, more tha. he 
pays the intereſt of their principal ſums, a. „ 
I bind and oblige me to relieve the faid IM © 
*'and his foreſaids, of the annualrents of al 
© the ſaid principal ſums, in ſo far as he m¹ cx, 
© be liable to the wadſetters and others fo. N. gh 
the ſame, from and after the term of Hi. term 
ſunday in this inſtant year, and in all tine. Canter 
coming.“ To this was ſubjoined an oblige . 8 
ment to pay the remainder of the price, witl back, 
the annualrent, in forma communi. cludin 
The clauſe above mentioned, declaring t Vd 
lawful to redeem the wadſets, is not a ſuff - 2 
cient title for him to purſue for redemptio I ld. F. 
but to corroborate this he got an afhgnation ring tl 
to the reverſion of theſe wadſets, with a power ¶ fecurit 
to that effect (a). aſlign ; 
- 5. An Zn al 
and hi 
| C. an 
(a) One having purchaſed an eſtate before the cout lands 
of ſeilion, and being willing to give money to one df compl, 
the creditors (who is duly ranked on the faif eſtate) MW fig pr 
ſooner than the term at which the price is payable, Mon, Ge 
creditor grants his bond to the purchater in this or tie And 
like ſtile. lebt, in! 


114 


( 129 ) | 
4. An heritable bond of relief is of a dit- 
ferent tenor from an heritable bond of bor- 
rowed money, as will appear from comparing 


the two; The heritable bond of relief is ot 
the tenor following, and I make it in a cafe, 
where, in the originat bond; the principal 
was in effeët only cautioner, albeit he gave 
general obligement of relief, fo that now 
te cale is reverſed; all which is in this form: 
he it known, Sc. me A. Foraſinch as Here 
* varrate the bond) And. jeeing the ſaid B. did 
* only 

IA. grant me to have borrowed and received from 
B. the full ſum of 12000 pounds Scots money, at the 
term of Gard/emas laſt, wherewith I hold me well 
* content, renouncing all exceptions to the contrary ; 
* which ſum of 12000 pounds Scots, I bind and oblige 
me, and my heirs and ſucceſſors whatſoever, ta pay 
back again to the faid B. his heirs and aſſignies, ſe- 
cluding executors, on or before the term of N- 
' ſunday next, with a fifth part more of liquidate ex- 
pences in caſe of failzie, and the legal intereſt for the 
laid principal ſum, from the faid term of Cand/emas 
* laſt, to the aid term of payment, and thereafter du- 
ring the not-payment of the ſame. And, in farther 


ſecurity, I bind and oblige me and my foreſaids, to 


align and transfer, as I, per verba de prefenti, do aſ- 


lign and transfer, to and in favour of the faid B. 


and his foreſaids, as much of the debt due to me by 
C. and for which I am ranked as creditor on his 
lands and eſtate, (purchaſed by. the ſaid B.) as will 
completely ſatisfy and, pay him and his foreſaids the 


dl, e. a 


And when the creditor aſſigns and diſcharges his 


aid principal ſum and growing intereſt.* Regiſtrati- . 


lebt, in favour of the purchaſer, he gets back this bond. 
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only become principal in the ſaid bond x upon 
my deſire, and that the foreſaid whole funſſf and 
* of ten thouſand merks was received by me. fully 
* and applied to my own proper uſe, not: dilige 
* withitanding of the clauſe of relicf con © forel; 
* tained in the ſaid bond, wherethrongh, in al and 
* equity and reaſon, the faid B. ought t Who! 
be ſecured from all damage and prejudiofff wich 
* that he may ſuſtain thereby ; therefore, u ſes, b 
ye me, not only to have exonered and di and 
* charged, e I, by theſe preſents, exont ſigne 
and {imply diſcharge the ſaid B. and his hein there 
and executors, of the clauſe of relief gr © 
ed by him to me, contained in the end off Narr 
the foreſaid bond, made by him as prind B. a 
pal, and me as cautioner, to the ſaid C. an ment 
* of all action and execution competent, M Nit 
© that may be competent to me againſt hin C. 8 
* by virtue thereof; but alſo, to be bound a torei 
* obliged, liteas I, by theſe preſents, bind af 2) 

© oblige me, my heirs, Oc. to warrant, 0 ther. 
* the ſaid B. his heirs and executors, of th « grels 
bond above mentioned, and ſums of m n. 
* ney, principal, annualrent, and expenc Pert! 
above ſpecified, therein contained, and 0 A 
* all coſt, ſkaith, damage, expences and inte  upht 
* reſt, that he or his foreſaids ſhall happen i. * le. 
* ſuſtain or incur therethrough in any or reſpe 
and farther, to be bound and obliged, lil hapy 
* as I, for the ſaid B. his farther relief, at! hal] 
© better ſecurity thereanent, by theſe preſea, 42g 

m 


bind and oblige me, my heirs and ſucceſſo 
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E 
upon my own proper charges and expences, 
and by my own m̃oyen, to duly and law- 
fully infeft and ſeize, with all convenient 
diligence, the ſaid B. his heirs and aſſignies 
foreſaid, heritably, under the proviſions 
and conditions after mentioned, in all and 
whole the lands and barony of —— — 
with the tower, fortalice, manor-place, hou- 
ſes, biggings, yards, orchards, parts, pendicles, 
and pertinents thereof, as the ſame are de- 
ſigned and denominated in my infeftments 
thereof, lying within the ſheriſfdom of 
— — — and that in ſpecial clauſe of 
warrandice, ſecurity and relief to the ſaid 


B. and his foreſaids, of the ſums above 


mentioned, contained in the bond above 
written, granted by him and me to the ſaid 
C. So that if it ſhall happen him or his 
foreſaids to be diſtreſſed for the ſame, or 
any part thereof, then, and immediately 
thereafter, they thall have full and free in- 
greſs, regreſs, and acceſs to the lands, ba- 
rony and others above mentioned, with the 
pertinents, ſetting and raiſing thereof, in- 
putting, or outputting of the tenants, and 
uplifting the mails and duties of the fame, 
at leait of fo much thereof as {hall be cor- 
reipondent to the ſaid diſtreſs, when it ſhall 
happen, and to the expence and damage that 
ſhall happen to be ſuſtained thereby, to be, 
trom that time forth, peaceably poiletted by 
him and his foreſaids, ay and while they be 


ſuſticiently 
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( 192 ) 
* -ſufficiemly freed and relieved of the fail 
debt, and that by two ſeveral infeftments in 
due and competent form, the one thereof 90 
be holden of me and my heirs and ſucceflor, 
either :blench or feu, for payment of ſuch 
* blench and feu-dutics as beſt ſhall ſubſit 
* with the laws of this realm; and the other 
of the foreſaid infeftments to be holden 
* from me, and my foreſaids, of my immed- 
ate awful ſuperiors of the lands, barony, 
and others above written, ſiklike, and as free. 
ly, in all reſpects, as I prefently hold the 
* ſame myſelf, and that either by reſignation 
or confirmation, as beſt ſhall pleaſe the {ail 
B. and his foreſaids. And /:#/ke, J bind and 
< oblige me, and my foreſaids, not only to pro- 
cure and obtain the fuperior's conſent to 
the receiving the ſaid reſignation, or grant 
ing the ſaid confirmation, but alſo to pals the 
infeftment thereupon, and to expend all o. 
* ther incident charges for perfecting there. reh« 
« of. And for expeding the ſaid inteftment 
by reſignation, I, by theſe preſents, make dee 
and conſtitute, &c. in the hands, &. in (/ 
« favour, &c. in due and competent form be 
« Providing always, /ikeas it. is hereby expreſ . deſir 
ly provided and declared, and appointed /e 
to be contained in the infeftment to follon* theſ 
« hereupon, that the ſaid B. his entry to the here 
lands and barony above mentioned, and the viſio 
uplifting the mails and duties thereof, HM ed, 
virtue of this preſent bond, and the in 

« ſetument 


1 | 
« feftment to follow hereupon, Thall ſtand 
« ſuſpended, until ſuch time as he or they 
be diſtreſſed for the debt above mentioned, 
due to the ſaid C. or any part thereof, to 
© be bruiked and joyed by him, and his fore- 
ſaids, from thenceforth, effeiring and an- 
ſwerable to the diſtreſs, and ay and while he 
be fully freed and relieved of the ſaid bond 
and debt above mentioned, due to the ſaid 
C. and to be paid of all damages, expen- 
* ces, and intereſt, that he or they ſhall hap- 
pen to ſuſtain or incur therethrough, and 
: that either by me or my heirs, or by his 
intromiſſion with the rents, duties, and ca- 
* ſualties of the lands, barony, and others a- 
* bove mentioned. And that then, and im- 
* mediately thereafter, the ſaid B. and his 
* forcſaids, ſhall be holden to renounce and 
* overgive, to and in favour of me and my 
* foreſaids, the whole lands and others above 
* rehearſed, 6mm: habili modo quo de jure, with 
* warrandice from their own proper facts and 
« deeds allenarly, and thereupon acts, Mc. 
* (clauſe of warrandice as in à common herita- 
* ble bond) And moreover I, by theſe preſents, 
* defire and require you, Oc. (precept of ſa- 
* fine in the lands in common form) conform to 
* theſe preſents, and infeftments to follow 
* hereupon, or either of them, under the pro- 
viſions and conditions always above mention- 
* ed, which are hoden as here repeated and 


M. , expreſſed, 
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( 134 ) 
© expreſſed, and that this on noways ye lea © ecut 
© undone, The which to do, Oc. " reſtc 


Of BACKBONDs.- 
A Backbond is an obligation by onc who ac- 
quires a right or obligation, and it 5 
given to the perſon who grants: the ſaid right, 
and which backbond is relative to the ſubjct 
contained in the original bond or right, ſo ca 
led, as it were a bond given back again; for 
example, when one gets an aſſignation in trult, 
it is fit the ſame be acknowledged, and the 
truſtee or aſſigny be bound to make faithful 


compt. The which bond is thus ; © Be i any 
* known, Oc. me A. Foraſmuchas, albeit . © fign 
by his aſſignation, of the date hath bine 
aſſigned to me, &c. (Here narrate the af; © con 
nation to the bond, and in the body of the , © his 


* fignation make mention of the bond in ti! pen 


* neateſt form, then ſay,) Yet nevertheleß ll At 
by thele preſents, declare that my name i whoſ 


< inſert in the foreſaid aſſignation in truſt, an for d 
for the behoof of the ſaid B. himſelf, . 4. 
the effect that diligence may be done in i © bor: 
name for obtaining payment of the fun /) 
thereby aſſigned: And therefore 1 bind ad ſaic 
« oblige me, my heirs, ſucceſſors and exec ed, 
* tors, to denude myſelf of the ſaid debt on 
and grounds thereof, in favour of the fi of 


B. his heirs and donatars, ſecluding his & 
oy « ecutor 


„ 

ccutors; likeas I, by theſe preſents, repone, 
reſtore, and retroceſs him and his foreſaids 
to his own Full right and place of the pre- 
"© miles, and J aſſign, transfer and diſpone to 
him and them, all decreets and other dili- 
' gence that ſhall be done thereupon in my 
© name, and I ſhall reiterate and renew this 
* preſent retroceſſion and tranſlation whenſoe- 
© yer I ſhall be defired, providing I be no far- 
© ther bound therein, but with warrandice 
from my own proper fact and deed allenarly, 
« and that the writs to be granted thereanent 
be formed and expede upon the proper char- 
ges and expences of the ſaid B. and his 
toreſaids; and if I ſhall recover payment of 
any part of the ſums above mentioned, af- 
* fizned by the ſaid B. to me, in that cafe I 
bind and oblige me, and my foreſaids, to make 
compt, reckoning and payment to him and 
his foreſaids thereof, deducing only fuch ex- 
pences as I ſhall deburſe in the faid matter. 

Another form of a back bond, by one in 
whoſe favour an aſſignation is granted in truſt 
tor doing diligence. Be it known, c. me 
A. Foraſmuc has, (Here narrate the bond of 
' borrowed money, and the aſſignation there- 
f; And ſeeing I am only intruſted by the 
aid B. with the aſſignation above mention- 
ed, to the effect I may obtain an adjudicati- 
on at my inſtance againſt D. his heirs, Oc. 
of the lands and eſtate which pertained to 
his father, as well for the ſums 
M 2 « of 


1 
of money above written, aſſigned to me, 2 
for other ſums reſting by the ſaid to 
me, and his creditors, from whom I hay: 
right; therefore. wit ye me to be bound and 
obliged, /ikeas, &c. me, my heirs, ſucceſ. 
ſors, and executors, to uſe all legal diligence 
{or obtaining a decreet of adjudication d 
the aid his lands and eſtate, for 
the ſums, annualrents, and the other debt 
« reſting by him, whereunto 1 have right, 
and upon the aforeſaid adjudication to uſe 
mall diligence for procuring me to be infer 
and ſeized in the faid his lands and 
« cſtate; liteas I now, az.if J were infeft and 
« ſeized therein, and then as now, bind and 
«. oblige me, and my foreſaids, to make juſt 
« compt, reckoning and payment to the fal 
B. his heirs or aſſignies, ſecluding his exe 
« cutors,. of a proportional part effeiring to hs 
debt, of the mails, profits and duties of the 
lands, heritage, and others to be apprile 


„„ TH ©, a 


mat my. inſtance, as ſaid is, which ſhall be in 


tromitted with by me, or any others by m 
* warrant. by virtue of the foreſaid adjud'a- 


tion. And, ſicklike, to denude me. of the 


foreſaid adjudication, and whole grounds anc 
_ © warrants thereof, infeftments to follow there 
upon, and ſums of money to be conraine 
therein, with all that may follow upon the 
« ſame, to and in favour of the ſaid B. au 
his foreſaids, lawfully and effectually, om 
* hatili. mado quo de jure, in ſo.far as the - 
6. exten 


( 


2 * 
— — — - — 
_— 


ring the not-payment thereof, with power 
to the ſaid B. and his foreſaids, to aſk, crave, 
receive, intromit with, and uplift his pro- 
portional part of the rents, profits and du- 
ties of the lands and others to be adjudged, 
as ſaid is, and generally to do all other things 
thereanent, ſicklike, and as freely in all re- 
ſpects, as I may then do myſelf. It is al- 
ways hereby provided and declared, that the 
writs to be made concerning the premiſſes 
mall be formed, paſt and expede upon the 
proper charges and expences of the faid B. 
' and his foreſaids; and that I, nor my fore- 
* faids, ſhall not be obliged, in warrandice 
thereof, farther than from our own proper 
facts and deeds allenarly : As alſo I bind and 
* oblige me, and my foreſaids, to exhibit and 
produce, before any judge competent within 
this kingdom, the foreſaid decreet of adju- 
dication, with the whole titles thereof, and 
the infefrments and faſines to follow there- 
upon in my name, to the effect ſo many 
thereof as ſhall be needful may be tranſu- 
med, and the authentick tranſumpts or dou- 
bles of the ſame delivered to the ſaid B. or 
bas foreſaids, upon his own proper charges 
p ; M 3 " and 2 


d extends, or may be extended to the ſums of, A 
money above rehearſed, aſſigned by him to ih 
me, as ſaid is, and to a proportional part of W 
the expences that ſhall be deburſed in the { [1100 
* ſaid matter, and annualrent thereof from the i h wb. 
time of the deburſement of the ſame du- | | 1 
0 | 
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( 138 
and expences, to be kept and uſed by them Ml * {6 
at their pleaſure, and to make the principal I © re 
writs, ſo. to be tranſumed, forthcoming o ll © of 
the ſaid B. or his foreſaids, whenever be © I 
or they ſhall have to do therewith, in all IM * lif 
actions and cauſes wherein the ſaid tran. WM © ve 
ſumpts will not be ſufficient. It is likeway; WM / 
hereby provided, that if the ſaid B. (hal 11 
fail in contributing or paying to me, or m] ke 
foreſaids, of the proportional part of tlie M he 
© EXpences to be deburſed in proſecution of M * fu 
the premifles, whenever I ſhall demand the MW pe 
© ſame, then, and in that caſe, I ſhall not be 
* holden to fulfil this preſent backbond to the 
* ſaid B. and his foreſaids, until he or the 
make payment to me, or my foreſaids, of the 
proportional part of the ſaid charges and ev 
*- pences,, conform to an. accompt theredt, 
Regiſtration, 

Next, when a factor is conſtituted, he is in 
ſome ſort a truſtee ; and tho? a factory of it 
own nature doth import in law an obligation 
to make faithful compt, reckoning and pa} 
ment, yet, ſeeing the ſame cannot be co 
paſſed but by an action, which requires ex 
trinſick probation, and upon that account a 
unjuſt factor may prejudge, by a ſhifting de 
fence, . his conſtituent, to avoid this inco 
venience a. backbond relative to the facto) 
is delivered, which may be formed in this o 
| the like ſtile: Be it known, Oc. ( Here nat 
rate the factory] And it e 

; 101 


4 90 


ſonable that the ſaid B. be ſufficiently ſecu- 
„red that I ſhall make a full compt to him 


© of my intromiſſions with his money, which 


J am impowered by the ſaid factory to up- 
„lift, and that I ſhall do diligence for reco- 
©-yering thereof in manner after mentioned; 


© therefore, <wit ye me to be bound and obliged, . 


« /ikeas, &c. that I ſhall make juſt compt, reo- 
„koning, and payment to-- the ſaid B. his 


© heirs,, executors, or aſſignies, of the whole 
ſums of money, principal, annualrents and 


penalty, contained in; a particular inventary 
thereof ſubſcribed by him and me, at leaſt 


to uſe all legal diligence for recovering pax- 


ment thereof, and that under the penalty of 
. Scots money, to be paid by me to him, 
in caſe of failzie, by and attour performance 
© of the premiſſes, deducing always and allow- 
ing to me the ſum of ———- Scots of. fee 
© for my being factor, and any neceſſary ex- 
*-pences I ſhall be at in receiving and uplifting 


the foreſaid ſums, and in doing diligence 


therefore. ; 

Bonds of this ſort are in uſe to have a cau- 
tioner, which is mentioned. thus: -— * Thers- 
* fore, wit ye me as principal, and C. as cauti- 
*-oner and ſoyariy for and with me, to be 
bound, c-“. 

What is ſaid of factors concerns. likeways 
chamberlains, whoſe backbond to their ma- 
ſter is thus: Be it known, &'c, me A. cham- 
© berlaig; to B. Foraſmuchas the ſaid B. by a 


letter 
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: (' 1400 ) 
*Tetter-of factory and chamberlainry of the 
date of theſe preſents, has made and conſt. 


tuted me his factor and chamberlain, for up. 


* lifting and intromitting with his rents 
his lands and baronies of ————— for the 
crop and year of GOD 1764. as in the 
* ſaid letter of factory and chamberlainry a 


more length is exprefled ; and it being res. 


ſonable that he be ſecured concerning my 
being comptable for the year's rent abore 
vritten; therefore, in corroboration of the 


proviſion ſpecified.: in the end of the ſaid 


factory, and without prejudice and dero- 
gation thereto in any fort, /ed accumlandi 
* Jura juribus, wit ye me to be bound and ob- 
«-liged, /iteas, &c. to make juſt compt, reckons 
ing and payment to the ſaid B. his heirs or 

aſſignies, of my whole intromiſſions with 

the rents, ſervices and duties of his eſtate, 


and that for the foreſaid crop 1764, aud 
thereafter, if he ſhall continue me his cham- 
berlain any longer, and that yearly, termly, 


uſe diligence for recovering the ſaid rents 


farms and duties, deducing always, and al- 
lowing to me the ſum of 400 merks Srets 
of fee for my being factor, and any ne- 
ceſſary expences I ſhall be at in going and 
receiving the victual and maney-rent, ad in 
*-felling and delivering the ſame out again; 
and, in ſatisfaction of my trouble and ex- 
pences in doing thereof, allowing alſo to 
* It 


4 
C 
Fe 
5 
« 
or oftener, as I ſhall be required: As alſo to 
wi 
_ 
op 
6 
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| ( 141 ) 
* me that houſe in —— preſently poſſeſ- 
« ſed by myſelf and family, with graſs for a 
cow and horſe to be paſtured with the ſaid 
B. his own kine and horſes in ſummer, and 
to have fodder for them in winter? Regi- 
tration. | f 

The bond may likeways be thus: To 
compt for the whole mails, farms, kains, cu- 
ſtoms, caſualties, profits and duties of the 
foreſaid lands and barony, contained in a par- 
ticular rental thereof ſubſcribed by the ma- 
« ſter and factor, and to make this compt year- 
ly, termly, or oftner, as the factor ſhall be 
required, and under a certain liquidate pe- 
nalty by and attour performance, deducing 
* always the feu- duties, miniſter and ſchool- 
maſter's ſtipends, with fſtich public burdens 
* as are in uſe to be paid by the heritor, and 
the factor's neceflary expences in uplifting 
© the ſame. 

There is no contract or conveyance that 
concerns any ſubject or right wherein a back 
bond may not be interponed, which, from 
what is here ſet down, may eaſily be form- 


** 


ed according to the paction and purpoſes of 


Parties. 
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Of BoNDs of TAILZ IE. 


Bond of tailzie is one of thoſe which 
fall under the claſs of bonds for per. 
forming of deeds, the granter. in effect 5; 
both debitor, or obligant, and creditor. Me 
are not here to treat of their efficacy and 
obligatory force, nor of all the clauſes and 
proviſions proper to be inſerted in a tailzie, 
which alone would make a large treatiſe, At 
this time you ſhall have the form of the bond, 
and place pointed out where the proviſions 
of tailzie are inſerted : Be it known, G. 
me A. heritable proprietor of the lands, bx 
ronies, and others after mentioned, for d-. © pat 
vers good cauſes and confiderations moving W * wit 
me, and eſpecially for the continuance of m © wv: 
eſtate with my own children and poſterity, Fre 
in the name of to be bound and obli-M © t/: 
ged, liteas I, c. my heirs, as well male, FF * 47 
&'c, conjunctly and ſeverally, renouncing, I act 
c. to make due and lawful reſignation d © all 
my lands and eſtate after mentioned, preſent} b. 
ly pertaining and belonging to me, or which fai 
hereafter ſhall pertain and be acquired by I * {cc 

* me at any time of my life, in favours d 
B. my ſon, and heirs male lawfully pro- 
created of his own body; which failing, n ( 
* favours of my other heirs of tailzie and pro nyt 
viſion after mentioned, under the reſer\* W yi, 
diem ly bi 


( 143 ) 
tions and proviſions, qualifications and con- 
« ditions always after ſpecified ; and, for that 
© effect, wit ye me to have made, conſtituted 
and ordained, c. to reſign all and haill 
© (Here the lands were particularly named and 
deſigned) and all and whatſoever Jands, ba- 
© ronies, patronages, tithes, mills, woods, fiſh- 
© ings, annualrents, towers, fortalices, (a) dove- 
coats, and other heritage whatſoever pre- 
« ſently pertaining and belonging to me, for 
myſelf as heir, or apparent heir to any of 
my predeceſſors, or which 1 ſhall happen to 
acquire at any time of my life, diſpenſing 
with the generality, and admitting the fame 
to be as valid and ſufficient, as if the lands 
and others generally above mentioned were 
particularly deſigned and expreſſed, together 
* with all right, c. in the hands, &c. in fa- 


* wonurs, &c. ( Here the heirs of tailzie are ex- 


— 


- 


* the tatlzie, which are according to the will 
* and pleaſure of the party) and thereupon 
acts, c. And farther, wit ye me to have 
* aſſigned, transferred, and diſponed to the ſaid 
B. my ſon, and his foreſaids; which failing, as 
* ſaid is, under the reſervations above expreſ- 
* ſed, all and whatſoever bonds, obligations, 


* diſpoſitions, 


(a) By the 19th aff, parl. 22. James VI. no man 
can build a dovecoat unleſs he have lands and teinds 
to the value of ten chalders of victual of yearly rent 
within two miles of the {aid dovecoat; and he can on- 
ly build one, and no more. | 


preſſed, and the proviſiuns and cenditions of 
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* -drſpoſitions, charters, precepts and inſt. fo 
ments of ſaſine, procuratories, and inſtru- on 


* ments of reſignation, diſpoſitions and ad. , ®? 
« judications, appriſings, tacks, aſedations, . *" 
(a) decreers of plat, prorogations, rever. | 118 
| ſions Þ * 

/ CO! 


- (a) Decreets of plat. At the reformation the ec. de 
cleſiaſtical livings, both ſpirituality and temporality, MW * nic 
were in the poſſeſſion of the popiſh clergy, or had been 
feized upon by ſome of the nobility and gentry, where- 
by that part of the petitions in favour of the refor. : 
mers, craving that the patrimony of the church might ; (5) 
be employed to the ſupport ef the miniſtry, was not 
acceptable to theſe gentlemen : However, the queen, 

in December 1561, conſulting with her privy council, 
and ſome of the nobility, concerning a competent pro- {,..11 
viſion for the miniſtry, and ſome of the churchmen bs WM ther 
ing likeways conſulted, it was ordained, by an act of Wl bi 7 — 
the privy council, © That if a fourth part of the fruits W tells 
of the whole eccleſiaſtical bencfices was not ſufficient 
© for to ſuſtain the miniſters, ſupport the prince, and 
© ſet forward the eommon affars of the country, a third, 
© or more ſhould be yearly uptaken, and employed for 
< theſe uſes. Several of the acts of the privy coundl 
anent this matter are to be found at large in the appet- 
dix to Mr. Keith's hiſtory of the affairs of Scot/and, page 
175, & /egg. Theſe thirds were diſtributed among the 
miniſters in this manner; firſt, the feveral kirks wefe 
planted by the ſuperintendents appointed in every pre- 
vince, and, at the deſire of the taperintendents, the king 
and queen granted a commiſlion to ſome of the nobill 
ty and miniſters for meeting at Edinburgh and modiy 
ing ſtipends to the miniſters of theſe kirks which were 
planted; which meeting was called The plat, and tis 
plat met yearly in November, and this form continued 
until the reſtitution of biſhops in the year 1606, wht 
by the 2d ad, farl. 18. Fames VI. were ordained to 


maintain their miniſters upon the thirds, according 3 
2 


E 

7. ons, inſtruments and orders of redempti- 
© on, declarators obtained or depending there- 
upon, letters and executions of inhibitions, 
and regiſtration thereof, and other writs, 
© rights, evidents, and ſecurities whatſoever, 
made and granted to me, or that ſhall be 
* conceived in my favour at the time of my 
« decenſe, of and concerning the lands, baro- 
© nies, mills, woods, fiſhings, and others par- 
* ticularly and generally above mentioned, or 
* tcinds, parſonage and vicarage thereof, or 
© (5) che annuity of the faid teinds, and all 

ſums 


the ordinary aſſignations: But theſe thirds turned to 
ſmall account, and did not anſwer the end for which 
they were at firſt intended. Sir Ceorge Mackenzie, in 
bis obſervations on the zd ai, parl. 22. James VI. 
tells us, That, in his time, the decreets of the com- 
miſſion for planting and providing churches were called 
decreets of . plat in our practice; but at this time the 


their decreets are better known by the name of de- 
creets of modification and locality. For a farther know- 
ledge of this matter the reader may conſult the roth 
act, park, 1. and 121, parl. 12th. James VI. and 
Yot;/wood's Hope's min. pract. page 101, et ſeqq. 

(5) Annuity. King Charles I. at his acceſſion to the 
crown, being ſenfible of the great addition that might 


have accrued to his revenue by the ſuppreſſion of Po- 


piſh benefices, had not his father inconfiderately given 


them away, made a vigorous attack upon the erections, 


and a general revocation of every thing that had been 
membered from the crown. This revocation made 


a great noiſe, and occaſioned ſeveral conferences be- 


wirt the King and the Lords of erection, who at laſt 
tonſented to the King's revocation, and agreed to give 
N W 
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« fams of money, principal, annnalrents and 
< penalties contained in the ſaid bonds, obli 


* gations, 


the King an annual penſion out of all the teinds ; and 


tlie King granted a commiſſion to ſeveral of the nobi. 
Vty, gentry and clergy, to treat with thoſe who had 
right to church-lands, teinds, patronages, and others 
falling within the compaſs of the revocation, concern- 
ing what ſhould be done thereanent. This commillion 
met at Edinburgh, and fat from January to tlie laſt of 
June 1627. in which time they made a conſiderable 
progreſs in the buſineſs committed to their care. This 
commiſſion, amongſt other things, ordained a conſtant 
annuity to be paid to the King out of all teinds, ex- 
cept thoſe belonging to biſhops, miniſters, colleges, 
hoſpitals, and other pious uſes, viz. Six merks of eve- 
ry hundred of teind payable in money, and out of ee. 
ry teind-boll of the beſt wheat 10 5. of the beſt bear 81. 
of oats, meal, peaſe, and rye 6 5. and where oats will 
not render above half meal 35. and, where the viqual 
was of inferior goodneſs, his Majeſty's annuity to be 
modified proportionally ; where there is no valuation, 
they appointed the annuity to be uplifted according to 
the fifth part of the current rent; and theſe acts were 
ratined by the 15th aff, parl. 1. Charles I. which 
ſee, with Mackenzie's obſervations thereon. 

This annuity in favour of the king, not being an- 
nexed to the crown, was diſponed, by King Charle: l. 
to James Livingſton, one of his bed-chamber, to be 
vplifted by him until he was paid of the ſum of 10000/, 
ſterling, which right was purchaſed by the Karl of 
Lowduun ; but it took little effect until the reſtoration, 
when the Earl of Lowdoun got a commiſſion from King 
Charles II. to fell every man his own annuity, and to 
compone for bygones, and to value teinds that the 
annuity might be known; and his diſpoſition, with 
conſent of two members of exchequer, was declared 4 
ſufhcient right to the buyers; and theſe diſpoſitions 

| | were 
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© gations, wadſets, adjudications, apprilings, 
and others foreſaid, or due by virtue there- 
« of, diſpenſing with the generality ; and all 
action, inſtance, and execution competent, 
gor that may be competent to me by virtue 
thereof, ſurrogating and ſubſtituting the ſaid 
B. my fon, and his foreſaids; which fail- 


ing, as ſaid is, under the reſervations, Oc. 


© above rehearſed, in my full right and place 


of the premiſſes. And I declare that this 
* ſhall be a valid evident in favour of my fad 


« ſon, and his foreſaids; which failing, as ſaid 
* is, if it be not altered by me in my own 


© time, albeit it be lying in my own cuſtody, 
the time of my deceaſe,. undelivered to 
him, or to any in his name, notwithſtand- 


ing of any acts, laws, practique made, or to 
2 — . 388 2 8 - *. * 4 
* be made in the contrafy, WhereWitn I, er 


© me and my heirs, by theſe preſents, diſpenſe; 
| * and 


were appointed to be recorded in the books of exche- 


quer, that the ſums received therefore might be known, 
and imputed to the ſum for which the right to the an- 
huity was granted. 


was renewed to famcs Earl of Lowdown, fon to the a- 
bove Earl, who made fome progres therein, in the ſame 
manner as his father had done; but, in anno 1674. a 
ſtop was put thereto by the King's warrant ; and with 


this ſtop, by a proclamation from the King, all the ar- 
rears- of the annuity before the year 1660. were ſim- 


ply diſcharged, and thus it remains at this preſent time. 


dee Forbes on tithes, page 258. & ſeqq. and Monteith” 
of Salmonnet's hiſt. troubles of Great Britain, tranſla - 


ted by Cgilay, page 6. & ſegg. 
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In conſequence of this commiſſion 
many bought their annuities; and the like commiſſion. 
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and I bind and oblige me, and my foreſaids, 
to reiterate and renew theſe preſents, and 
to expede infeftments thereupon, and to grant 
ſuch particular rights and conveyances as 
ſhall be requiſite for a legal eſtabliſhment of 
a right conform to the ſubſtitution and pro- 
. viſions herein contained,” 

Bonds which oblige both for payment of 
money and performance of deeds, may be 
modelled out of a compoſition of the bonds or 
both ſorts, here treated of; however, the fol- 
lowing bond may ſerve for an example. 


* 


„ 


Bo ND by a Faſſal to his Superior for 
Payment of the Feu Duties, and, for 
perform mg of the Services contained 
in the Reddendo of his Charter. 


. BE it known, &'c, me A. for myſelf, and 
taking burden upon me for B. ny 
*. ſpouſe —— to whom, and in whoſe fayour 
© the charter after mentioned is granted, For- 
*: aſmuchas a noble and potent Lord C. hath, 
* by a charter of the date —— granted and 
*. diſponed- to the ſaid H. her heirs and aflg- 
«. nies whatſoever, all and whole (Here mention 
« the lands verbatim as in the charter) to be 
« holden of the faid noble Lord during his 
lifetime, and after his deceaſe of — bi. 

*. 190 


. 
© ſon, and his heirs and ſucceſſors therein ſpe- 
© cified, for payment yearly of the feu- duties 
© after mentioned, viz. (Here mention the feu- 
' duties, and other 1 and fervices to 
« which the vaſſal rs obliged, particularly, and 
verbatim, as they are in the reddendo of this 
© new charter ; which, if it be general, let 
© all the ſervices, and others towhich the vaſſal 
is liable, be taken out of the old charter, and 
' inſert expreſly and diſtinftly herein) And it 
being juſt and reaſonable, that the ſaid C. 
© and his faid ſon, be ſecured, to their own 
ſatisfaction, in the payment of the foreſaid 
feu-· duty, and fulfilling of the reddendo of 
the foreſaid charter; therefore, in corrobora- 
tion thereof, and without prejudice or dero- 
gation thereto, or to any diligence competent 
* fo follow thereupon, ſed accumulando jura 
* juribus, wit ye me, the ſaid A. to be bound 
and obliged, tear I, by theſe prefents, bind 
"and oblige me, my heirs and fucceſſors what- 
©ſoever, conjunctfy and ſeverally, to make due 
"and thankful payment to the faid C. during 
all the days of his life; and to the ſaid 
his ſon, and his heirs after his deceaſe, of the 
feu · duties above mentioned, termly as they 
fall due, and of the faid ſervices as they ſhalt 
be required, beginning the firſt term's pay- 
ment at Whitfunday next to come, in the 
g year of GOD 1764. and termly thereaf- 
ter, at the terms above ſpeciſied, by equal 
portions, in all time coming, with the ſum of 
N 3 ten 
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150 JJ 
** ten merks money foreſaid of liquidate ex. 
pences for each term's failzie totzes quoties. 
And alſo that the ſaid B. her heirs-and fuc- 
ceſſors ſucceeding in the right of the fore- 
ſaid lands, ſhall renew. this obligement from 
time to time, at the entry aud ſucceſſion of 
every heir. and ſucceſſor, under the penalty 
above ſpecified,” Regiſtration. | 


Q. - ®. > 


Having treated of feveral ſorts of com- 
pound bonds, which are, of their own na- 
ture, original or principal, it remains, that, 


for completing this part, which relates to writ- 


ten obligations, we treat of bonds of corro- 


boration. 


Of BonDs:of' COKROBORAT40N.. 


& Bond of corroboration, beſides the 0b/« 


gatory Clauſe, which it has in common 
with a. ſimple bond, has a narrative, wherein 


the original obligation, and what has follow- 
ed on it, is narrated fully. 2. The.ſubſump- 


lion, which is, that the creditor is content to 
ſuperſede payment till a further term, upon 
His getting a. corroborative ſecurity, .in man- 
ner thereafter mentioned. It may be called 
The cauſe. of the bond, and the'form of it is 
various, as ſhall be ſhewn. 3. The inference 
from theſe premiſſes, namely, the obligation 
itſelf, Therefore wit ye me to. be bound and 2 

8 


7 151 * 

ged, Kc. The ſtile of this is uniform, as will 
appear from the examples of the various ca- 
ſes here ſet down. The ſpecifick difference 
of the ſtile of a bond of corroboration, from 
another bond, or any other writ, conſiſts in the 
ſubſumption and inference ; for the narrative 
may. be premiſed to writs of ſeveral forts, and 
of different purpoſes; as to. an aſſignation, or 
to a diſcharge. . 

Bonds of corroboration are divided into as 
many ſpecies as original bonds are; and, be- 
ſlides, may be. conſidered in theſe different 
forms: As, I. With reſpe& to the creditory _ 
it is granted. to the original creditor. himſelf, 
or to his heir, or executor, or to his aſſigney. 
II. With: reſpect to the debiter, it is granted 
by the debitor himſelf; his heir or executor; 
or ſucceſſor. Iucrative, who is bound to pay this 
debt; and all theſe either by themſelves alone, 
or with a cautioner, one, or many. And, III. 
With reſpect to the form, it is a ſimple corro- 
boration, without any addition or augmentati- 
on of the former bond, or with augmentation 
ariſing on ſundry accounts, as the addition of 
a cautioner, or à real ſecurity, 2. The ac- 
amulation of the bygone annualrents in- 
to one ſum, and making them, with the for- 
mer principal, to bear annualrent. 3. The ads 
vancing and lending of a new ſum. And the 
wriety-in bonds of corroboration may proceed 
from any one or two, or from all theſe cauſes 


Pintly. 
The 


E 


Phe form and ſtile of a bond of corrobꝰ 
ration, by the original debitor to the creditor 


Himfelf, in the moſt fimple form, is thus; 
« Be it knownto all men, by theſe preſent le. 
ters, me A. Foraſmuchas I, by my bond, & 
(Here narrate the bond) Aud ſeerng the faid 
FB. has condefecnded, at my requeſt, to de- 
lay the payment of the ſaid 12000 J. til 
* Whitſunday next, upon my granting the ob- 
” hgement under written ; therefore, in corro- 
4 boratron of the bond above mentioned, and 
without prejudice or derogation thereto, of 
to any diligence that has followed, or that 
may be competent to follow thereupon, /ed 
accumulando jura juribus, wit ye me to be 
© bound and obliged; liteas I, by theſe pre- 
ſents, bind and oblige me, my heirs, ſuc. 
” ceffors, executors, and iutromitters with my 
goods and gear whatſoever, conjunctiy and 


ſeverally, to make due and thankful pay- 
ment to the ſaid B. his heirs or aſſignies ſe- 
*- cluding his executors, of the foreſaid prin 


* cipal ſum of 12660 J. with the whole by 
gone annualrents thereof, then reſting at 
the term of 


of Martinmas next to come, in the year 

1764, without longer delay, with the ſum 

of 1200 merks money foreſaid of liquidate 

- Expences in cafe of failzie, together alſo with 

the or ary annualrens of the ſaid principal 
5 s 


i SS SS SS. Sa 


ment after mentioned, and 
that betwixt the date hereof, and the term 


a 


ſum, conform to the act of parliament,” & a 


s in a {imple bond. 

If diligence has been done upon the origi- 
nal bond, it ought. to be narrated, and the cor- 
roborative clauſe ought to be in this or the 
like form; * Fherefore, in corroboration of. 
the foreſaid regiltred bond, and letters cs 
© horning raiſed thereupon, and gift of eſ- 
cheat above mentioned, and without preju- 
dice or derogation thereto, &'c, If there 
be annualrents due, which, at granting the 
corroboration, are not paid, the ſubſumption 
and obligement is thus; And ſeeing the ſaid 
B. is content, at my earneſt deſire, and upon 
granting the corroboration under written, 
to ſuperſede the payment of the ſaid prin- 


* cipal ſum, and annualrents thereof reſting 


* unpaid, till the time of payment after men- 


tioned; therefore, ——— to pay the 
foreſaid principal ſum of and the 
whole bygone annualrents thereof, reſting 
' unpaid ſince the term of ———— and that 


* betwixt the date with annualrent for 
the ſaid principal ſum ſince the term of 
and in time coming, Oc. 

But, if the bygone annualrents are to be 
accumulated, and added to the principal, the 
auſe of granting the bond is in this or the 


principal ſum is yet reſting, with the an- 
nualrent thereof above ſpecified of the fore- 


Ike ſtile; And naw ſeeing that the foreſaid 


fad bond; which principal ſum, with the. 
| * apnualrentt 
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* annualrent thereof to the term of ——. 
* laſt bypaſt, being all compted together, ex. 


*.tends in whole to the ſum of money 
© above written; and that equity and reaſon 
requiring that the ſaid B. ſhonld be farther 
© ſecured for the ſaid fums; therefore, &e, 
And the obligement bears © to pay the whole 
6 > Mg ſum, with the annualrents chere. 
0 * 

In all bonds of corroboration it is uſual 
and neceſſary, to the obligement to pay at» 
nualrent after the term of payment, to ſub 
join this clauſe ; Without prejudice of {uit 
ing execution hereupon, or upon the ſaid 
other bond, or both, without requiſition, 
And if there be any other writ or ſecurity, 
beſides the original bond, prior to this corro- 
boration, let it be <oith9t prepridice to it lis 
zways. If diligence has been uſed on any df 
the antecedent ſecurities, the clauſe is thus; 
Without prejudice, &'c. or to proſecute the 
*. dilizence already done, or to uſe all or an 
*. of the ſaid ways of execution till he obtan 
, payment, and that without requiſition." 

If the bond of corroboration be granted to 
the heir. or} executor. of the original crednor, 
after the firſt bond is narrated you make 
mention of the ſervice, or of the confirmed 
teſtament ; and if a decreet has followed on 
theſe, you narrate the decreet alſo; aud, it 
the ſubſumption and obligement, mention the 
name of the heir. or executor ſunply, as i 


he ha 
throus 
of the 
It 
then t 
of gr. 
oblige 
the 
tion 
on C 
robe 
i 
did, 
' of 
© the 
to tl 
* cipa 
to; 
to ſ 
* tern 
© thre 
to | 
* cart 
* cific 
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* &c 


„5 
he had been the original creditor, where- 
through it will not differ in the {tile from that 
of the bond above ſet down. 

If the corroboration be to an afligney, 
then the aſſignation is narrated, amt the cauſe 
of granting the bond of corroboration and 
obligement uſes to be thus: And ſeeing 
the ſaid B. did accept of the foreſaid aſſigna- 
tion to theſe two bonds at our deſire, and up- 
gon our promiſe of granting to him the cor- 
roboration after ſpecified ; therefore, &c. Or 
in this manner, And ſeeing the ſaid B. 
did, at our earneſt deſire, make payment 
* of the whole principal ſums contained in 
the three bonds above mentioned, granted 
* to the ſaid D. extending to 5000 J. of prin- 
* cipal ſums, and did take aſſignations there- 
to; as alſo, he condeſcended, at our requeſt, 
to ſuperſede and continue the ſame till the 
term of payment after mentioned, wheres 
* through, in all equity and reaſon, he ought 
to be ſecured thereanent ; therefore, and in 
* corroboration of the three bonds above ſpe- 
* cited, granted to the ſaid D. with the aſ- 
ſignation made to the ſaid B. thereof, and 


* withour prejudice or derogation thereto, 
F-g 
c. 


When bonds granted by defunct perſons 
are corroborated by perſons made liable in 
uw to pay the debt, as by the heir or ex» 
eutor, their relation to the principal debi- 
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( 136, ) 
tor ſhould be inſinuared in the corroboratign, 
and this is commonly done by an additional 
deſignation, from which one will eaſily con. 
-ccive the reaſon hy that perſon grants the 
corroboration; as, when a bond is corroborz- 
ted by an executor, the additional deſignation 
is thus: Me A. executor nominated 
and confirmed to the deceaſt BY After 
which the bond is narrated, and the ſtile of 
the corroboration goes on in common form, 
The ſame may be ſaid of an heir ſerved aul 
retoured. = | 

It ſometimes happens that the bond of cor- 
roboration is granted by one who had no re- 
lation to the original debitor, wherefore, in 
the ſubſumption, the cauſe or reaſon of grant. 
ing is expreſſed in this or the like manner; 
And ſeeing the ſaid D. did advance the ſore- 
ſaid principal ſum to the ſaid B. upon the 
foreſaid ſecurity, and upon my promiſe to 
give and grant my bond of corroboration af. 
ter ſpecified ; therefore, &c. 

When more money is lent by the creditor 
in the original bond to the debitor or his heirs, 
end when both that and the former debt 
are to be accumulated in one ſum, and 
put in one bond, this ufes to be done by 4 
bond of corroboration, wherein the forme! 
obligation is narrated, and the ſubſumption 
is the ſame as is before mentioned, fo as ef 
ther you accumulate the bygone aunualrent 
e ne, and then you ſubjoin: And alſo fee 

* 10 


LI 


- 


1 
ing the ſaid B. has preſently advanced and 
paid to me the ſum of ——— wherewith 
I hold me well corſtented and ſatisfied, and 


« that equity and reaſon requiring that heſhould 


be ſecured for the ſame, and alſo for the 
ſums above mentioned, extending in the 
« whole to the ſum of ——— therefore, &c. 
to pay the aforeſaid whole extended princi- 
pal ſum of 

Bonds of corroboration may be by them- 
ſelyes, or joined with writs of another kind: 
As for example, bonds of corroboration may 
be in contracts or agreements, and aſſignati- 
ons, Cc. 1 ſhall here fer down a bond of 
corroboration and a ratification ingroſſed in 
one writing, from which you may take an idea 
of all others, and know how to make the like 
compoſition, . | | 


ABOND of CORROBORATION and Ra- 
'TIFICATION by a Son, of a Contract 
and Agreement made by the Father. 


c RE it known, G'c. me A. Foraſmuchas 
a (Here narrate the contract) And I be- 


ing very well ſatisfied wich the foreſaid con- 


tract and agreement, and moſt willing to ra- 
* tify and corroborate the ſame, therefore wit 


* me, not only to have ratified and approven, 
* tikeas I, by theſe preſents, for all right that 
5 | O 
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I now have, or which ſhall afterwards fall 


or accreſce to me, ratify and approve the 
contract and agreement above mentioned, 
in the whole heads, articles and clauſes 
thereof, conceived, or that may be inter. 
preted in fayour of the ſaid B. and her 
foreſaids, diſpenſing with the generality of 
this ratification, and admitting the ſame to 
be as valid and ſufficient, as if the ſame 
had been verbatim inſerted and ingroſſed 
herein : And farther, in corroboration of 
the ſame contract, and without prejudice or 
derogation thereunto, or to any diligence 
competent to follow thereupon, Jed accu- 
mulando jura juribus, wit ye me to be bound 
and obliged, as I, by theſe preſents, biud 
and obhge me, my heirs, as well male, Cs. 
conjunctly and ſeverally with my faid fa- 
ther and his ſaid cautioners, (renouncing the 
benefit of the order of diſcuſſing the ſaid 
heirs) to make due and thanltul payment 
to the ſaid B. her heirs, executors or aſlig- 
nies, of the foreſaid yearly annuity of 1450 
merks, at the ſaid two terms in the year, 
Whitſunday and Martinmas, by equal porti- 
ons, beginning the firſt term's payment 
thereof at — next to come, for what 
ſhall be then due, and. ſo forth yearly and 
termly thereafter at the terms above ment! 
oned, by equal portions, during all the 
days of her lifetime, and that free of all 
publick burdens or deductions whatſoever, 


either 


. 
either already impoſed upon liferent- annui- 
ties, or that ſhall hereafter be impoſed by 
any law or act, without longer delay, · with 
the ſam of 1007. money foreſaid of liqui- 
date expences for each term's failzie foties 
uotizs, It is always hereby provided and 
enkel That her accepting of this preſent 
corroboration ſhall wes. ha derogate from, 
nor be prejudicial unto the clauſes irritant, 
and other proviſions contained in the ſaid 


* 


— 


— 


— 
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the faid B.“ Follows a clauſe of relief by 
the father to the ſon. 


Of BonDs' of INTERDICTION, and 
of OBLIGEMENTsS by Perſons inter- 
' diffed. 


Bond of interdiction is a writing wherein 


levity, or readineſs to hurt himſelf, does there- 
fore interdit and bind himſelf, that he ſhall 
not act without conſent of perſons therein men- 


tioned, who are called interdiQors, and are as 


curators, tho? they be not obliged for intro- 


miſhon or omiſſion; but only to conſent with 


the perfon interdicted, and are liable for any 
fraud or. fault. in conſenting. Ir is a kind of 


inhibition, and hath the ſame effect, provided 


the party. was truly weak and laviſu. The 
form of. ſuch a bond is thus. 


O 2 6: BE. 


contract, which are conceived in favour of 


a party, acknowledging his weakneſs and 
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BE it known, &'c. me A. Foraſmuchas, 
by the facility of my nature, and 
{mall experience to manage my worldly af 
fairs, and other too palpable infirmities that 
follow me, I may be induced, by perſuaſion 
of crafty and evil diſpoſed perſons, to make 
and grant alienation, diſcharge or renuncia- 
tion, of my lands, tenements, anmualrents, 
heritages, debts, ſums of money, goods and 
gear pertaining, or that ſhall happen to per- 
tain to. me in time to come, to one perſon 
or other, to my great hurt, enormity and 


leſion, if I be not defended by the council 


and advice of ſome diſcreet and underitan- 


ding perſon againſt all ſach- tranſactions: 


And I putting entire truſt and confidence in 
B. and C. by whoſe counſel and advice J 


intend to direct all my actions, affairs and 


buſineſs, therefore wit ye me, of my own 


free will and motive, without- being any- 
ways compelled or induced thereto, but 
merely for my own good, utility and pro- 
fit, to have interdicted, as I. by the tenor 


hereof, interdict myſelf to the faid B. and 
C. and bind and oblige me, that I ſhall wt 


make nor grant any diſpoſition, . afſignation, 


alienation, diſcharge, or renunciation, of 


my lands, heritages, tenements, annualrens, 


* 


debts, ſums of money, goods, gear, and o- 
thers whatſomever, pertaining, or. that ſhall 


happen to pertain to me in time coming; 2 
. 12891 ; þ4 TY ; « gat 
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that 1 ſhall not affect nor burden my faid he- it 
© ritages, or other intereſt, either heritable or * | 
'- moveable, by any deed to be done by me, nor 
ſhall J contract any debts, become cautioner 
* for any perſon, nor grant'bond or obligation 
for any ſums of money, or performance of 
any other deed whatſoever, upon which 
the foreſaid lands, annualrents, and other 
heritages, may be adjudged or evicted in 
© whole or in part, or any of my moveable 
goods, poinded, diſtrinzied, and appriſed, 
and for which I may be charged and de- 
nounced to the horn, wherethrough my (a) 
© eſcheat and liferent may fall, and my per- 
« ſon. be impriſoned, and that J ſhall not bar- 
gain, block. nor buy, from or with any 
perſon or perſons whatſocyer, nor do any 
„other thing, directly or indirectly, where- 
by my ſaid lands, heritages, and others 
foreſaid, whether. heritable or moveable, 
© pertaining; to me, or that ſhall belong to me, 
as apparent heir ro, Oc. may be anyways 
burdened or diſtreff xd, as ſaid is, Without 
the ſpecjal advice, conſent and aſſent of che 
ſaid B, and C. firft had and obtained thereto 
in writing under their hands; and Whatever 
© ſhall” be done in the premiſſes, without the 
* foreſaid conſent ſo had and obtained, ſhall 
be void and null, and of no force, ſtrength 
Nor effect, in all time coming, with all that 
| 1 res O 3 y £ can 


* 


See the note on page 98. 


(' ,162 ) 
can follow . thereupon. And to the effe? 
that no perſon may pretend ignorance of this 
my interdiction, I am content that letters be 
raiſed hereupon for publication hereof at 
the market-croſs of, c. and other places 
*-needfu}, and that the ſame, with theſe pre. 
* {ents, be regiſtred in the books of council 
and ſeſſion, vr any other competent regiſter, 


therein to remain ad ann rei emariam; 


and conſtitute, Oc. 


A-ſhorter-Form of IVTERDI rr oN. 


. "5 it known, &'c. me, c. lawful fog 

to, Mc. Fraſinuc has 1, conſidering 
* the facility of my nature, that not only l 
may be induced and inticed to become cau- 
tioner for divers perſons, for payment of 
* ſums of money, or for performing of other 
deeds, but . alſo.. to borrow ſums, and do o- 
ther deeds, whereby my perſon. may be 
troubled, and my lands, goods and gear ad: 
judged from me, my heirs, executars and 
ſucceſſors; and, bein careful to prevent 
the ſame, having ſufficient proof and expe: 
rience of the good-will and favour born to 
me by, c. and, &c. therefore, and for di: 
vers other good cauſes nd. conſiderations 
© moying me, wit ye me to e bound, obliged 
and interdicted, as I, by theſe preſents, bind, 


© oblige, and interdi& myſelf to "the ſaid, C. 
Warr” 


* = 4 * ry . 4 


(', 163) 
any one of them, being on life, that I ſhall * 
© not become cautioner for any perſon. or per- 
« ſons whatſoever, for payment of ſums of 
. l nor for performing of any deeds or 


facts; nor yet ſhall I contract debts, nor do 


any other deeds whatſoever, nor ſubſcribe - 


contracts, bonds, obligations, diſpoſitions, nor 


© other rights whatſoever; without the advice 
and ſpecial conſent . of the. forenamed per- 


' ſons, or any. one of them, being on life for 
the time, firſt had and obtained thereto in 


©-writing.: Declaring. and conſenting, by thir 


preſents, that all contracts, bonds, obligati- | 
ons, difpoſitions, and other.writs whatſoeyer, 


to be ſubſcribed without the conſent of the 


foreſaid per ſons, at leaſt of auy one of them, 


being on life for the time, firſt had and 


obtained thereto in writing, or ſubſcribed by . 
„them, ſhall be null, and of no avail, force, 


ſtrength, or effect, with all that * follow . 
be tereupon, c. 


Anal ber Und of INTERDICTION, with » 
ſundry unuſual proviſions. . 


E it known, &'c.. me A. Foraſmuchas I 

do conſider, that, by the weakneſs of 

Rh night, there be. many. advantages taken 
of me, and I may. be induced and enticed, 
not only to ſubſcribe and. become cautioner 


for divers perſons, for payment of ſums af 


money. 
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money, or for performing of other deed; 


r ... . . Tc. ef 


but alſo to grant bonds, as it were, for bor. 
rowed money, and do other deeds where. 


by my perſon may come to be troubled, and 


my lands, goods and gear. appriſed, or ad. 
judged from me, my heirs and ſucceffors; 
and I being careful to prevent theſe incon- 


veniencies, and withal having ſufficient proof 


and experience of the good-will and kind- 
neſs born to me by E. and D. therefore, and 
for divers other good cauſes and conſiderati- 
ons moving me, vit ye me to be bound, ob- 
liged and interdicted, as I, by thir preſent, 
(under the reſervation, and upon the expreſs 
proviſions and conditions after mentioned) 
bind, oblige; and interdi& myſelf to the faid 
E, D, and G. or any two of them, the faid I. 
being always one, and failing of him, by death 
or abſence, the ſaid D. being always one, 
and failing fof him, the major part, that 1 
ſhall not become cautioner for any perſon 
or perſons whatſoever, for payment of ſums 
of. money, nor for. 
or deeds, nor ſhall I contract debts, nor do 
any other deed whatfoever, (except as 1s 
' hereafter expreſſed) nor ſubſcribe contract, 


performing other fact 


bonds, obligations, diſpoſitions, nor any 


other writs whatſover, without the ſpecial 
advice and conſent of the forenamed per- 
ſons, or their quorum, firſt had and obtained 
© thereto by writing, declaring and conſent- 


* ing, by theſe preſents, that all 


contract, 
. bonds, 


* 


16 


bonds, obligations, diſpoſitions, and other 
writs whatſoever, to be ſubſcribed by me 
without conſent of them, or their quorum 
above written, firſt had and obtained therero 
in writ, or ſubſcribed by them, ſhall be null, 


and of no avail, force nor effect, with all 


that ſhall follow thereupon ; reſerving al- 
ways full power to me, with conſent of &. 
my ſpouſe allenarlly, and without conſent 


of any of the forenamed perſons, to compt 


with my chamberlain and- tenants, and to 


grant diſcharge of the yearly duties of my 


land, feu and tithe-duties, and alfo to diſ- 
charge my debitors of the annualrents that 
are preſently. bygone, or that ſhall become 
due during the continuance of this inter- 


dition; which diſcharges ſhall be ſufficient, 


being only ſubſcribed by me and my faid 
ſpouſe: And farther, relerving power to me, 


with conſent. of any two of the foreſaid per- 
ſons to whom I have interdicted myſelf, to 


ſell lands. or tithes, contract debts. hem- 


table or moveable, and to grant bonds and 


wadſets for the ſame, or infeftments of an- 


nualrent, or to do any other deed. whatſo- 
ever, except the revoking, annulling, quali- 
tying, or altering of the interdiftiow itſelf, 
and which deeds to be done, and ſecurities 
to be granted thereanent, ſhall be valid and 
* ſufficient in fayour- of the perſons to whom. 
they ate given : And in like manner, reſer- 


dag power. to myſelf, wich conſent of the 


; „ laid! 
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« ſaid E. and failing of him, by deceaſe, with Ni in tl 
conſent, as aforeſaid, to revoke this preſent M* and 
interdiction, and declare the ſame null, and this 
that by @ writ to be ſubſcribed by me and MW fab! 
them, and to be regiſtred in the books af be d 
council and feſſion, which ſhall be ſufficiem M* they 
for that effect. Aud, laſtly, It is hereby pro- 
vided and declared, that this preſent interdic- 
tion ſhall continue for the ſpace of three 
years after the date hereof, and it ſhall be 
* lawful to me thereafter, without conſent of 
the forenamed perſons, or any of them, to 


* 


" Ro Os 


declar 


be fot 


act and do by myſelf every thing in relating A 
to my affairs, as fully and freely, without this: 
their conſent, as I might have done before fore 
the ſubſcribing hereof, under which expteß taili 
* reſeryations and proviſions this preſent inter-. law 


* dition is granted, and no otherways, (Rei 
tration) that letters of publication may be Pro 
directed hereupon in form, as effeirs. ner 

Bonds, and other writs, granted by a party bo- 
interdicted, with conſent of the interdicto i the 
are not different in ſtile from thoſe made i the 
a minor with conſent of his curators. In 


Of OBLiGaToRY CLAuszs 7n/ert i 


other Writs. 
| | | | mo 
. 2 41 - , 1 
N writs of exoneration or conveyance, |! on! 
is ſometimes neceſſary to inſert an oblige 2c 
am 


ment to reiterate and reucw that writ, Whic 


] 


* 
is in this form: And I bind and oblige me- 
«and my foreſaids, to reiterate and renew 
this preſent diſcharge, keeping always the 
ſubſtance above written, whenever I ſhall 
be deſired from time to time, ay and while 
© they, and every of them, find themſelves 
« ſufficiently ſecured thereanent,” ] have 
ſeen this added, And to amplify and. enlarge 


the fame, with all other clauſes and expreſ- 


ſions neceſſary. In this clauſe it ſhould be 
declared upon whoſe charges the writs are to 
be formed. 

A clauſe to cauſe ratify and reiterate is 
this: And I bind and oblige me, and my 
foreſaids, to cauſe my ſaid ſiſters, c. and 
failing of them, by deceaſe, their neareſt 


' age of 21 years complete, to ratify and ap- 
prove, and if need be, to reiterate and re- 
new theſe preſents to the ſaid C. or his a- 


boxe ſpecified, ay and while he or they find 


W: themſelves ſufficiently ſecured concerning 
de premiffes. 

In writs granted by husband and wife, the 

husband obliges himſelf to cauſe the wife ra- 


Wihus « And, mn like manner, I the ſaid A. 
bind and oblige me, and my foreſaids, to 
move and cauſe the ſaid B. my ſpouſe, not 

i only to ſubſcribe theſe preſents before fa- 

e. mous witneſſes, but alſo to compear before 

chill. any judge . and there, our of my 


| « preſence, 


* 
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' lawful repreſentatives, after their perfect 


ify the deed judicially, which obligement is 
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<.preſence, judicially ratify the premiſſes, and 
declare, upon her great oath, that ſhe is no. 
« ways compelled to the granting hereof, but 
that ſhe does the fame willingly and of her 
on accord; and that ſhe, nor no other to 
* her behoof, ſhall ever quarrel or impugn 
the ſame, or come in the contrary heredf, 
directly, nor indirectly, by any manner of 
* way, in time coming.“ Or rather thus, 
* And as the ſaid B. my ſpouſe, has volunta. 
* rily and freely conſented to this diſpoſition, 
* fo ſhe, upon the faith of a chriltian, has 
< .promiſed, and I, for her and for myſelf, ob- 
lige me and her, that ſhe thall not only ſub- 
« fcribe theſe preſents, c. 

An obligement to cauſe a party abſent, rat. 
« fy and ſign a writ - « Likeas I the ſad 4 
bind and oblige me, c. to cauſe the ſaid B. 
betwixt and the - day of to ratify 
this diſcharge, and to ſubſcribe the ratifi- 
cation with his hand, before famous wit- 
nefles, and that under the pam and penalty 
« of —Scetr money, to be paid by me to 
the {aid C. in caſe o failzie, by and attour 
* fulfilling of the premiſles.” 

Of rhe ſame form are obligements by a tu- 
tor, curator or factor, ro cauſe the pupil of 
minor, at majority, and the conſtituent, at his 
return to the kingdom, to ratify and renew 
the bond, or other writ, granted by the cu- 
rator or factor, 


$36... 


it 


| . 

It Was formerly ſaid, that if the bond has 
been regiſtred, and real diligence done there- 
on, rhe diſcharge thereof is in a writing apart, 
and muſt have a narrative. | 


Diſcharge by the principal Creditor to the 
Debitor himſelf, of a Bond, &c. which 
is only regiſtred. 


NE it known, c. me A. Foraſmuchas, 
(Here narrate the bond in common form) 
© And now fecing that the ſaid B. hath made 
payment to me of the forefaid principal 
© ſum of and whole bygone annualrents 
of the ſame, wherewith I hold me well con- 
* tented and ſatisfied, renorincing, c. there- 
ore wit ye me to have exonered, quit-claim- 
' ed, and fimply difcharged, /teas, &'c. the 
' ſaid B. his heirs and executors, of the 
bond above mentioned, and of the whole 
' ſums of money, principal, annualrent, and 
' expences above ſpecified contained therein, 
and of all letters of horning, poinding, ar- 
* reſtment, and other letters and dikgences, 
if = be raiſed thereupon, and of all that 
has followed, or may follow upon the pre- 
miſſes, for now and ever; which diſcharge 
* aboye written, I bind and oblige me, my 
* heirs and executors, to warrant to be to the 
' fad B. and his foreſaids, a ſufficient exone- 

P * ration 


it 


67 
ration concerning the premiſſes, at all hands 
* and againſt all deadly; liteas I have inſtant- 
c 7 delivered to him the extract of the fore. 
* {aid bond, to be cancelled and deſtroyed at 

« pleaſure.” 

Whea the diſcharge is granted by the cre- 

ditor's heir, you need not narrate. the {er. 
vice; but, to the granter's proper deſignation, 
add the additional one of {err ſerved and ge- 
toured to the deceaſt A. my father ; and then 
proceed, narrating the bond granted to the 
predeceſſor; and the ſtile of the diſcharge is 
the ſame as if the obligation had been grant. 
ed to the diſcharger, 
The fame is to be obſerved in a diſcharge 
granted by an executor, whoſe additional te. 
ſignation is, Executor nominated and confirmed 
to the deceaſt B. 

If the granter be both heir and executor, 
it is, me A. brother and heir ſerved and 
retoured to the deceaſt - and executor de- 
cerned and confirmed to him. 

In both which caſes it is convenient, after 
the clauſe of delivery of the ground of debt, 
to place an obligement to make the re- 
tour, or confirmed teſtament, forthcoming 
to the debiror, and there ſer down their 
dates. 

But if diligence has been raiſed by the heir 
or decreet obtained at the inſtance of the e- 


ecutor, without which it is ſeldom ſafe to pay 
* : - . 6 M 
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3 
an executor, theſe are narrated in common 
form. : 

In diſcharges by an aſſigney, to the ordina- 
ry deſignation: you may add, af/tgney after ſpe- 
afed ; and, after narrating the bond, you may 
ſay, Which bond, and fums therein contain- 
ed, are aſſigned to me the ſaid A. by the ſaid 
B. conform to an aſſignation of the date, 
. And now ſeeing, &c. therefore I, as 
aſligney, and having right in manner foreſaid, 
by theſe preſents, diſcharge, &c. 

Diſcharges of debts due to pupils are grant- 
ed by the tutor, the ſtile of which is thus ex- 
prefled ; * Be it known, &'c. me A. tutor da- 
* tive to B. conform to the letters of tutor 
* dative granted to me under his Majeſty's 
quarter ſeal, of the date —— therefore I, 
© as tutor foreſaid, exoner, c.“ Some have, 
J, as tutor foreſaid, and as taking burden 
upon me for my faid pupil, exoner, c. 


And in the warrandice, * I, for myſelf, and as 


taking burden upon me as ſaid is, by theſe 


* preſents, bind and oblige me, my heirs and 


© ſucceſſors, to warrant, c. | 

When the debt is due to a minor, the diſ- 
charge is granted by him with conſent of his 
curators, thus; Me A. with the ſpecial ad- 
vice and conſent of my curators, for 
their intereſts.* In the clauſe of payment 
the money is not faid to be paid to the mi- 
nor, but to one of the curators, or to their 
factor, thus; And now ſeeing the ſaid B. 
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( 172. ) 
hath. made payment to C. one of my cura. 
tors, for. my behoof, of the ſaid ſum, &, ject 

therefore wit ye me the {aid A. with the fpe- ¶ amo 
cial advice and conſent of my ſaid curators, MW ned 
for their intereſt, to have exonered, oc, IM or 
Which diſcharge I, with conſent forefaid of I perl 
my ſaid curators, bind and oblige me, &c, exp. 

« to warrant, &'c.> Some mention, that ſuch I fubl 

a number of the curators is a quorum, and MW chat 
the name oj: the curator ie quo non. an 
In diſcharges of debts, or donations due to in 

a wife, the husband, who is her curator, mult. MW ot 
conſent ; which is thus expreſſed: Be it en) 

* known, c. me A. with the ſpecial advice MW 
and conſent of B. my husband, for his in- the 

« tereſt, and me the ſaid B. for myſelf and m 

« my own right, with conſent of, and taking E. 
burden upon me for my ſaid ſpouſe, and us W © 
both, with one conſent and afſent, The © al 
ſubſumption is, And ſeeing the ſaid C. hath I b. 
made payment to me the ſaid A. and my ſaid I © fa 
husband, of the ſoreſaid ſum of —— where - b. 
with we hold, us well contented, and fully \ 
fatisfied ; therefore wit ye us both with one fi ber 
conſent, and me the faid B. taking burden chat 
upon me for my ſaid ſpouſe, to have exo- i U 
nered, Oc. And in the warrandice thus; Ane 
Which diſcharge above written, we the (aid i © 0! 
A. and B. both with one conſent, and me { 
the ſaid B. taking burden upon me for my d 
ſaid ſpouſe, bind and oblige us conjunditly 6 
and ſeverally, our heirs, ſucceſſors and exe: I . © 
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© cntors, to warrant, &'c, In cafe the ſub- 


jet diſcharged be cla med by divers perſons, 
among whom the competition is not determi- 
ned in judgment, or if the debt be arreſted, 


- 


or otherways affected, the conſent of theie 


perſons is requiſite, the which' confent is not 
expreſſed; either in the beginning or in the 
ſubſumption, but only in the clauſe of dii- 


charge; Therefore wit ye me, with advice 
and conſent of D, E, &#c. for all right and 


© intereſt that they or any of them have, 
©or can pretend to the ſaid legacy, or a- 


„ny part thereof, by arreſtment, aſſignation, 


Hor otherways, to have exonered, c. And 


the warrandice is, And I the ſaid D. for 
myſelf, and as aſligney fore ſaid, and I the ſaid: 
E. bind and oblige us, each of us for our 
© own parts, to warrant this diſcharge from 
' all arreſtments laid on at our inſtance in the 


'hands of the ſaid 


and from all other 


facts and deeds done, and-to be done by us, 


' prejudicial hereunto allenarly” 


When the diſcharge is. granted by many 
perſons, of a „ _ to all, the diſ- 


charge is thus; 


herefore wit ye us, each of 


dus for our own parts, to have exonere d.“ 


And the warrandiee is, oblige us, each 
of us for our own parts, to warrant, Oc. 


A diſcharge by a factor is thus; © I A. fac- 
tor conſtituted by B. eonform to a factory 
dated - regiſtred in the books of coun - 


cil and ſeſſion, upon — grant me to have 
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( 174.) 
received from C. the ſum of men. 
tioned in the faid factory, and hereby dif. 
charge him, his heirs, ſucceſſors, and all o. 
thers whom it effeirs, of the ſaid ſum gf 
and oblige my ſaid conſtituent tg 
warrant this preſent diſcharge to the faid (. 
and his forefaids,. at all hands, and again 1 
all deadly, as law will.“ Or thus; 141 « 
factor ſpecially conſtituted by B. conform on EF 
the factory and commiſſion given by him w « 
me, of the date regiſtred in the 
books of council and ſeſſion, upon 
grant me to have received from C. the ſum 
«of — contained in a bond, Oc. And 
 *-farther, I, as factor foreſaid, grant me to 
Shave receiyed (another ſum) therefore I, by 
* theſe prefents,. exoner; Oc. the ſaid C. an! 
his. ſaid cautioners, of the foreſaid principal 
ſum of rt.“ 

A renunciation of conditions, exceptions or 
reſervations, in charters or diſpoſitions ſub- 
Joined to a diſcharge, is thus; And renoun- 
ces any interelt that the ſaid B. can pretend 
by virtue of that bond, hereby diſcharged, 
to the lands and eſtate belonging to the fail 

C. by virtue of the exception or refervation 
contained in the diſpoſition made by the aid 
B. to the ſaid C. of the lands therein menti- 
oned; and, as factor foreſaid, I bind and 
oblige the ſaid B. his heirs, ſucceſſors and 
executors, to warrant this diſcharge to be, 


c. 
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* alfo 1 graut ine to have received from the 


n 
If the diſcharge be granted to the debi- 


tor's heir or executors liable in payment of 
the debt, after the narrative in the ſubſump- 


tion, the ſtile is; And now ſeeing A. heir 
ſerved and retoured (or executor decerned 


and confirmed) to the ſaid deceaſt A. his fa- 
ther, hath made payment to me, &'c. there- 


fore to have exonered the ſaid A. his heirs 
and executors, and all others, the heirs, exe- - 
cutors, and repreſentatives of the ſaid de- 


<= 


ceaſt C. 

In diſcharges given to factors the ſub- 
ſumption is; “ And ſeeing A. as factor for, 
« and in name and behalf of A. hath made 
© payment, Oc. But the diſcharge is given 
to the conſtituent who was bound. The 
ſame may be ſaid of tutors and curators. 

When a ſtranger pays the money, it is ei- 


ther by verbal order, or the money is intruſt- 


ed to the payer, and then he has the relati- 


on of a factor; but if none of theſe caſes 


happen in the diſcharge, the receipt of the 
money muſt bear the payer's name; but, in 
the diſcharge, mention is only made of the 
debitor, but in the firſt caſe the name of 


both is expreſſed. Take this example: I A. 
* grant me to have received from B. tie ſum 


"of — Which, with the ſum of — allowed to 
* — makes in all the ſum of as the teind- 

* duty payable to me by tha tenants .of C. 

for the crop and year of GOD 1764, as. 


* ſaid 
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© faid-B. the ſum of which was paid to 
him by D. in part of his bygone rent; and 
therefore I, by theſe preſents, .exoner and dif. 
charge the ſaid B. and the tenants of C. of 

the foreſaid teind-duty for the crop 1764, 
and him and the ſaid D. of the foreſaid ſum 
of in part of the bygone rent of 

—_— And I bind and oblige me, and my ſuc- 
ceſſors, to warrant this diſcharge to him and 
them reſpedtrve, at all hands, and againſt all 
deadly.“ 

Again, the principal debitors, to whom the 
diſcharge is granted, are either ſuch againſt 
whom no perſonal diligence - or attachment 
has been uſed, as denunciation and impriſon- 
ment, or they underly theſe difficulties; in 
which laſt caſe, to the ſtile of the diſcharge 
other clauſes are added, as you hall ſee by 
and by; or. his goods, moveable or: 1mmoye- 
able, are affected for payment of the debt, the 
firſt by arreſtment, the other: by infeftment 
of aunualrent, . wadfet, appriſing or adjudi- 
cation: of which ſort of diſcharges the tit 
is given hereafter, which is various, accord- 
ing to the diverſity of. the ſubject, and circuit 
ſtance of perſons. 

If the-debitor.be denonnced to the horn, 
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and regiſtred, and. impriſoned for- not- pay· 


ment of the debt, when he ſatisfics tlre ſame, 
the diſcharge muſt have a warrant to ſuſpent 
and relax from the horn, and to be put at 


liberty, without. caution or ee 


C 177 ) | "14 
and beſides the ground of the debt, whether if 
bond or decreet, the diligence raiſed on it 1 
muſt be narrated in the diſcharge, in com- " | 
mon form, and in the body of. the writ muſt 1190 
be diſcharged-thus: —— And of all letters 18 
* of horning, poinding, inhibition, arreſtment, | 
' caption, and others raiſed thereupon, with 
the executions thereof, and all that has fol- 
' lowed, or which may follow upon the ſame: 
And LU am content and conſent, that ſo ma- 
* ny of the perſons above named, as are de- 
* nounced to the horn for the cauſe foreſaid, +19 
be freed and relaxed from the ſame; as al- 414 
' /o, that the ſaid D. be freed and put to li- 

© berty, forth of the tolbooth f 
' where he preſently remaias, without either 

' caution or conſignation.” 

If there be no regiſtred denunciation, or 
it the debitor be not impriſoned, then you 
leave out that part of the ſtile of the diſcharge 
which relates to theſe two circumſtances. 


Diſcharges have a different form and ſtile - 
ariing from the quality of the ſubject diſ- 
charged, which is either maveable or heri- 
table; among movcables, which cannot be 
well enumerated; are reckoned, Sums of 
money due by bond, legacies, bairns part 
of gear, intromiſſion with goods, tutor 11 
and curator accompts, factories, proceſſes, 1 
"and depending actions, arreſtments and . 


d bæcreets, diſcharge of perſonal execution, : 
* .relery. 
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* reſerving real action againſt the lands of the 
* debitor, bonds of interdiction, and the lite 
Among heritable ſubjects we count infeftments 
of annualrents, adjudications, appriſings, wad 
fets, reverſions, c. 


Diſcharges of bonds for borrowed money are 
already treated of, follows the ſtile of a dif: 
charge of a legacy: Be it known; &'c. me 4, 
& Fora/muchas,(Herenarratetheteſtament) And 
* now fecing: the faid B. executor (nomins 
ted) hath made payment to me of the fore- 

ſaid ſum of —— left in legacy to me 
by the ſaid C. in manner foreſaid, where. 
with I hold me well contented and fatisfied; 
therefore, wit ye me to have exonered, &. 
* the faid B. his heirs and executors, of the 
foreſaid ſum of —— of legaey above mei- 
tioned; and of all action and execution com- 
« petent, or that may be competent to me 2. 
* gainſt him, and his foreſaids, hereanent, for 
* now and ever, &c. | 


* 


DisCHARGE a Son to a Father and 
elder Brother, of all  bajrns Part « 
Gear, and Proviſion. 


6. BE it kown, &*c. me A. Foraſmuchas (+ 
1 my brother-german, by his letters 0: 


of the date, . 
« hath 


alienation and diſpoſition, 


( 179 ) 
« hath diſponed to me, and the heirs malo 
cc. which failing, Sc. as in the original 
« diſpofition, all and hall, &c, as in the ſaid 
© Jetters of diſpoſition and alienation, contain- 
ing a reſervation of my father's liferent 
during all the days of his lifetime, at more 
length is expreſſed ; And ſeeing the foreſaid 
« diſpoſition is granted to me in full conten- 
tation and ſatisfaction of all bairns part of 
gear, portion natural, executry, legacies, or 
* any other proviſion whatſoever, that I can 
© alk or claim by the deceaſe of the ſaid A. my 
father, or of umquhile —— my mo- 
ther, wherewith 1 hold me well contented 
and ſatisfied; therefore, wit ye me to have ex- 
' onered, Gc. as I, by theſe preſents, Oc. 
che ſaid A. and B. his eldeſt ſon, their heirs 
and executors, of all bairns part of gear, 
portion natural, executry, legacy, or other 
proviſions whatſoever, that I can ajk, claim 
or crave, by the deceaſe of the ſaid A. my 
* father, when the ſame ſhall happen at the 
* pleaſure of GOD, or of umquhile 
my mother, and of all action and execution 
competent, or that may be competent to me 
“ chereanent, for now and ever.“ Which diſ- 
charge, Oc. 
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Dis CHARGE of Intromiſſion with Goo, 


BE it known, c. me A. Foraſinuc has 

B. hath made compt, reckoning end 
payment to me of all his intromiſſions with 
the cuſtoms, exciſe and bullion, and [with 
all ſeizures and cafualties of goods and mei- 
chandize, imported to and exported from 
Leith, from the firſt of November 1763, to 


the fourth of October 1764, incluſive, and 


of his intromiſſion with the impoſition due 
to the town of Edinburgh, for all wines, and 


all foreign beer and ale, from the 12th of 


November 1763, to the th of November 
1764 incluſrve. With which accompts and 
payments 1 hold myſelf well contented and 
ſatisfied ; and therefore, I, by theſe preſents, 
exoner, &. the ſaid B. his heirs and exc: 
cutors, of his whole intromiſſion with the 
foreſaid cuſtoms, exciſe and bullion, and 


© with the foreſaid ſeizures and caſualties of 


all goods and merchandize imported to and 
exported from Leith, from the ſaid firſt of 
November 1762, to the ſaid fourth of Os 
ber 1764 incluſroe, and of his intromiſſion 


© above mentioned, with the impoſition due 


the town of Edinburgh, for all wines, and 
of all foreign beer and ale, from the 12ti 


of November 17 63, to the ſaid ninth of Ns 
ge niber 
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vember 1754. incluſive, and of all action, 
c. Which diſcharge above written, Job- 
lige me to warrant, &'c. excepting and re- 
« ſerving always from this preſent difcharge, 
«and warrandice thereof above mentioned, 


* ſuch debts and-ſums of money as the ſaid 


. hath given up to me, to be reſting of the 
© exciſe, and of the-beads and tickets particu- 
© larly. mentioned in four fitted accompts ſub- 
* ſcribed by him and me on the —— day of 
laſt: And in caſe it ſhall be found 
' that any of the ſums therein ſpecified, gi- 
pen up as reſting, be paid, then the ſaid B. 
© 1s to be liable for the fame, notwithſtanding 
' of this preſent diſcharge, conform to his 
* obligement upon the end of the foreſaid four 
* accomprs.' 


Of DiscHaRGEs by Minors to their 
„„ Vu 


Aicher by a minor, with conſent of 

nis curators, to one who had been his 
tutor, is in this form. Be it known, &'c 
A. with the ſpecial advice and conſent of C. 
and D. my curators, for their intereſt, For- 
* aſmuches B. having been tutor nominated 
to me the ſaid A. and having accepted of 
that office, and acted accordingly ; and I and 

my faid curators conſidering that the ſaid 


Q_ 6 tutor 
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tutor had not any actual intromiſſion with 
any money or means belonging to me, ex. 
cept 3000 merks which was uplifted by 
him, and employed firſt in the hands cf 
-— and afterwards uplifted from him, 
and now in the hands of —— — but allow. 


ed F. my kinſman, who was formerly intruſt- 


ed by my mother to receive any annual. 
rents that were uplifted for our uſe, ſince 
his acceptation of the foreſaid office, and 
who accordingly hath made clear compr, 
reckoning and payment of his intromiſſions 
therewith, conform to a fitted and ſubſcri- 
bed accompt betwixt him and the ſaid J. and 
the ſaid tutor hath made compt, reckoning 
and payment to me and my ſaid curators, 
of what was intromitted with by the faid J. 
conform to the ſaid tutor's allowance. And 
I, and my ſaid curators above named, being 
very ſenſible of the great care and kindneſs, 
fidelity and diligence of the ſaid tutor, my 
friend, in the management of my affairs du- 
ring the time of my tutory, and having now 
received from him ſuch of the writs and e- 
vidents of the means and money belonging 
to me as were in his hands; and being mot 
willing, for the cauſes and upon the conf: 
derations before mentioned, to grant to m 
ſaid tutor a full and ample diſcharge of the 
premiſſes, therefore Toit ye me, with advice 
and conſent of my ſaid curators, to have ex 


onered, quit-claimed, and ſimply diſcharged, 


« and, 


4 

and, by theſe preſents, exoner, Cc. the ſaid 
, tutor aforeſaid, of all goods, gear, debts, 
ſums of money, moveables, and other eſtate 
« whatſoever pertaining to me, which were 
intromitted with by him, and of all writs 
© and evidents pertaining and belonging to me, 
- and of all intromiſſions and omifhons where- 
* with he might have been charged relating 
© to his ſaid orlice ; diſpenſing with the gene- 
-rality, Oc. 

The diſcharge hath. ſometimes a receipt of 
the writs in the ſubſumption, as thus: And 
* alſo, ſeeing the ſaid B. hath delivered to me, 
for myſelf, and in name of my ſaid ſiſters, 


the bonds, accompts, and other writs after 


ſpecified, to wit, ¶ Here mention them in com- 
men form of inventary) together likeways 


0 


other diligences done upon the ſame bonds 
and accomprs.' 
The: clauſe of receipt of the writs is more 
general in ſome r N thus: As alſo, 
© ſeeing the ſaid C. and D. who had the whole 
a cuſtody and Keeping of the writs and rights 
* of my eltate, have, for themſelves, and in 
nume and behalf of my other tutors, now 
* delivered up to me, and to my curators, the 
© wiole bonds, obligations, aſſignations, tranf- 
© larions, contracts, diſpoſitions, infeftments, 
and other writs whatſoeyer pertaining to me; 


together alſo with the whole inſtructions of 
22 the 


6 


with ſeveral letters of horning, caption, and 
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the diſcharge of all their intromiſſions and 
« compts, whereof I grant the receipt; and 
have alſo delivered to me the moveable 
heirſhip, with the houſhold-pleniſhing, which 
was confirmed in my father's teſtament; and 
which remained unrouped and not ſold, and 
© whereof I allo grant the receipt; therefore 
« wit ye me, &c. | 

Or yet more general, thus: And having 
now received from them all the writs and e- 
- videns of my cttate, which were in either 
of their hands, and alſo having received 
from the ſaid the writs concerning 
the ward and marriage, which was gifted, 
c. which were particularly intruſted to hin 
* by the other tutors,” 

If the diſcharge contain an exoneration to 
a factor appointed by the tutor, the narrative 
is in this form: Foraſmuchas B. tutor da- 
* tive to us, hath quit and given over his of- 
« fice of tutory, at the deſire of ſome of cur 
* beſt friends, and granted a factory to C. tor 
the managing and guiding of our whole e- 
«. ſtate and means, in manner ſpecified in the 
letters of factory granted thereanent ; and 
* ſeeing the ſaid C. hath moſt faithfully, and 


= — 


really, and actually, diſcharged the truſt that 
was committed to him as factor aforeſaid, 
« and hath now made compt, reckoning and 
payment to me the ſaid A. for myſelf, and 
« as curator to my faid ſiſters, of the whole 


« ſums of money, and others, which a 
| C. 4 


2 
ted to us, and which were intromitted with. . 
Aby him, or ſhould have been intromitted 
« with by his ſaid conſtituent, as the accompt 
delivered by him to us, containing the whole 
charge, with the diſcharge and inſtructions 
thereof, ſubſcribed by him and alſo allowed 
and ſubſcribed by me the ſaid ——— - 
© at more length proports, and alſo hath deli- 
vered the writs, &c. therefore wit ye us, all 
© with one conſent, for ourſelves, and as ha- 
ving right to that part of the foreſaid ſums 
which belonged to | our ſiſter, by 
expreſs quality of the bond of proviſion, a- 
'-bove ſpecified, granted by our ſaid father, 
and me«.rhe ſaid A. as curator to, and taking 
burden upon me for the fail ———— 
my ſiſters, to have exonered, Oc. the ſaid C. 
„and alſo the ſaid B. tutor above nominated, 
his conſtituent, their heirs and executors, 
' of the. Whole premiſſes, and of all and what- 
ſoever debts, ſums of money, goods, gear, 
and others whatſoever, which we, or any 
'-of us, our heirs or executors, can alk, claim 
"or. crave of the ſaid C. as. factor for our faid 
tutor, or from the ſaid B. his conſtituent, by 
"whatſoever manner of way, and of all acti- - 
don, Oc. 


Or if one of the tutors was appointed by 


: the others factor and intromitter, the narra- 
F we, ſubſumption and diſcharge are in this 


m: * Foraſmuchas the deceaſt 4. and B. 


. Q.3 | C. and 
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C. and D. being nominated tutors by my 
ſaid father to me, did accept the foreſaid 

office, and granted a factory to the ſaid D; 

one of their own. number, tor j intromitting 
with my means and eſtate, and management 

of my affairs, during the whole time that [ 

was under the years of tutory ; and nom 

ſeeing the ſaid D. one of my faid tutor, 
who was factor conſtituted by the reſt, hath 

given. in to me the compt of. his intromiffi 

ons with my money, means and eſtate, and 
of his depurſements, charge and diſcharge 

of the ſame, during the years of my tuto- 

ry; therefore, and in regard the ſaid D. hat 

made payment to me and my ſaid curators of 

the ſum of which was the balance ct 

the diſcharge of his intromiſſions, wherect 

I grant the receipt, and hold me well con- 

tent, c. 

In this cafe the clanſe of diſcharge ſhould 
begin with a ratification. of theſe and of all 
diſcharges, Oc. thus; Therefore, Oc. not 
« only to have ratified and approven, as I, Oc. 
the factory above mentioned, granted by 
my faid tutors to the ſaid — and all 
that my ſaid tutors, and. the ſaid ---------- 4 
factor foreſaid, have done in the exerciſe ct 
the ſaid offices, and. their faid intromiſſions, 
and the accompts of charge and. diſcharg? 
given in to me, and:the whole inſtructions 
of the ſaid ſeveral diſcharges, as alſo the 
diſcharges el by, the faid as factor 
6 : conKlitutes 
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© conſtitated by the ſaid tutors; and I do ap- 


© prove and allow the whole premiſſes, and 
declare myſelf fully ſatisſied and pleaſed 
© therewith, but. ikeways to have exonered, 


c. 


But if one or more of the tutors had the 


ſole intromiſſion with the pupil's eſtate by 
permiſſion, and not by factory or commiſſion, 
the narrative is, And alſo the ſaid C. and D. 


had the only intromiſſion of: my eſtate, and 


took particular care in the management of 
my affairs, from the time of their accept- 
ing the foreſaid office of tutor; and ſceing 
« the ſaid C. and D. two of my ſaid tutors, and 


© ſole intromitters with my eſtate, rents and 


* annualrent thereof, have given in to me, and 
© my ſaid curators, the accompts of their iu- 
tromiſſions and. depurſements during the tu- 
* tory, with the charge and diſcharge of the 
* ſame, together with the in{truftiens of the 
* diſcharge. of the faid accompts, ec. 

The motive or concluſion of the ſubſump- 
tion is various; as,. And J having at length 
ſeen, and duly and fully conſidered the ſame, 
I acknowledge the inſtructions of the faid 
depurſements and diſcharge to be true and 
of verity, and that the actings of my ſaid 
tutors (curators) and factor, ſince the de- 
*-ceale of my ſaid father to this time, have 
been for my well and advantage. 


In auother form, thus; And now ſeeing 


© that the ſaid B. bath made compt, reckon- 
| ing 
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ing and payment to me of his intromiſſions 
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with my. whole money, means, moveables, 
goods and eſtate, and with the mails, pro- 


fits, and duties of my lands, during the 
whole time of his tutory to me, and hath 


given in to me the charge and diſcharge of 


the ſame, together with the inſtructions of 


the diſcharge; and I being fully ſatisfied and 
well pleaſed with the ſaid accompts, and 


with the articles and inſtructions thereof, 
and withal, being fully convinced of the care 
and kindneſs of my ſaid tutor, and of bis 
concern for my intereſt ſince my father's de- 


ceaſe, therefore, &c. 


In a ſhorter form, And being moſt willing, 
for the cauſes, and upon the conſiderations 
before mentioned, to grant to my faid friends 


a full and ample diſcharge of the premiſes ; 


therefore, &c. 

The clauſe of diſcharge is alſo thus; Of 
all goods, gear, debts, ſums of money, move- 
ables, mails, duties of lands, and of all otlicr- 
means and eſtate whatſoever pertaining to me, 
for myſelf, or as heir or executor to my faid 


deceaſt brother, or other of my predecel- 
ſors, which were intromitted, or might have 
been intromitted with by them,. and of all 
writs and evidents pertaining and belonging 
to me, and of all intromiſſions and omiſſions, 
c. 

Or in a better form, thus; Of the whole 
intromiſſions had by (the. ſaid D.) my ſaid 


: tutors 


— 


( 189 ) 
tutors and curators, and factor foreſaid, with 


my eſtate, rents and annualrents thereof, 
and of the moveable heirſhip, and whole 
ſilver-plate, houſhold-pleniſhing, lying mo- 
ney, gold and filver, which were confirmed 
in the teſtament of the deccaſt — 
my father. And farther, tor certain one- 
rous caufes and conſiderations moving me, 
«it ye me, of my own proper motive, and 
certain knowledge, to have exonered, Gs. 
my ſaid tutors (and curators) that are now 
on lite, their heirs and executors, and the 
heirs, executors, and other repreſentatives 
of the ſaid umquhile — And the faid 
D. not only as one of the ſaid tutors (and 
curators) but likeways as factor conſtituted 
by the ſaid tutors, for themſelves and me, of 
their ſaid tutory, (and curatory) and factory, 
and of all omithons and negligence whatſo- 
ever that may be laid to their charge, rela- 
ting to the exerciſe of their ſaid offices of 
tutory, (caratory) and factory, and of all ac- 
tion competent to me againſt them, or any 
of them thereupon, and of the whole bonds, 
obligations, aſſignations, tranſlations, contracts, 
diſpoſitions, charters, infeftments, ſaſines, 
and other writs of my eſtate; and of the 
whole inſtructions of the diſcharge of their 
accompts of the intromiſſions had by my ſaid, 
tutors, (craters) or factors, which are now 


' delivered up to me, as faid is; and of all acti- 


{aid tutors, 


on competent to me againſt my 
NOOR * (curators) 


* 
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(curators) and factor, for making farther Ned 
compt and reckoning to me, or for deliver. MM « th 
mg to me the writs and evidents, and others FW + co 
above mentioned, or on whatſoever other WM bc 
ground that may reſult upon the fail tuto- de 
ry, (curatory) or factory, ſo as theſe preſents Ml « cl; 
{hall be an ample and abſolute ditchorge to MW « tir 
them concerning the whole premifſſes. 10 
In diſcharges of offices, as tutory, curatory, an 
factory, and the like, and in all general d th 
charges, after enumeration of ſome ot the ipe- th 
cies of the goods intromiited with, there 3 at 
a declaration diſpenſing with that generality, cl 
in this form: —— * Diſpenſing with the te 
« generality of this preſent diſcharge, and ad WW b. 
* mitting the fame to be as valid, effectual and I * te 
+ ſufficient, to all intents and purpoſes, as F n. 
* every particular were ſpec-illy mentiqnd WW x 
and expreſſed, whereanent we have dilpen- MW vil 
« 1:1, and by theſe preſents diſpenſe (wt c dilc 
« ſent afereſaid) for ever. flor 
Or thus: © And we declare this out © 

* diſcharge to be as valid and ſuiicient to them, n 
as if the ſame were more ſpecial and particu- © i 
lar; whereanent we all with one conſent, ] o 
© have difpenſed, and by theſe preſents di- * tc 
« penſe for ever, and-renounce all exception} h 
in the contrary,” S, 
If any of the tutors, or the factor, be ow. © © 

ing money to the pupil, or if there be rents 
or annualrents uplifted, and not compted tor, 
thus declaration or. exception is to be * 


* 


” 


1 
ed to the warrandice : * Declaring, never- 
« theleſs, that this diſcharge, nor any clauſe 
contained therein, ſhall not prejudice the 
« bonds after mentioned, and obligement un- 
der written, viz. Which bonds, and whole 
« clauſes and obligements thereof, are to con- 
« tinue in their full force and vigour, not- 
« withitanding of this preſent diſcharge, or 
© any thing contained therein; neither ſhall 
the ſame prejudice me of any bygone rents 
that are yet reſting by my tenants, or of 
* any rents which are intromitted with by my 
* chamberlains, and not yet paid in, nor comp- 
ted for to my ſaid tutors; fo that it ſhall (till 
be lawful to me to call them, or their heirs, 
to account thereanent, in ſo far as they have 
not compted already in manner foreſaid. 


Some put this declaration by way of pro- 


viſion before the warrandice, and make the 
diſcharge to be warranted under that provi- 
ſion, which is thus: Providing always, that 
my granting of this preſent diſcharge ſhall 
* noways hinder or impede me to call for 
* ſuch reſts as are yet due by my tenants 
* or uplifted from them by the preſent fac- 
tor, and which are not yet compted for by 
him to me; which diſcharge J oblige me to 


* warrant, Oc. under the proviſion always a- 


boxe ſpecified.” 
In caſe the tutor be any way bound or en- 


raged for the pupil, an obligement of relief 


8 needful, which is thus; And, laſtly, I bind 
* and 
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© and oblige me, and my foreſaids, to way. 
rant, free, relieve, and ſkaithleſs keep my 
* ſaid tutors (vr curators) and their forefaids, 
and the repreſentatives of ſuch of them x; 
are dead, from payment of all ſums of mo- 
*.ney, principal, annualrents and penalties, 
* wherein-they ſtand engaged for me, or the 
« deceaſt my brother, by bond, con- 
tract, or any other manner of way whatſo- 
ever, as tutors (vr curators) to us, or th 
* ther of us, at any time preceeding the 
day and date of theſe preſents, if any of 
theſe bonds ſhall happen to be found un- 
retired, or uncancelled; and of all coſt, 
* ſkaith, damage, or expences and intereſt, 
* that they, or any of them, or their fore- 
* faids, ſhall happen to ſuſlain or incur there- 
- through 3 in any fort.” 

In theſe diſcharges mention is made cf 
ſigned accompts of charge and diſcharge of 
the tutor and factor's intromiſſions and de- 
purſements; at the end of which compt and 
reckoning, there is a docquet of this form; 
At Edinburgh, the — day of — 1764 
This is the accompt and charge of the 
* means, money, rents and annualrents 
© which belonzed to the ſaid A. the time of 
his father's deceaſe, and ſince, with the 
* diſcharge thereof, fitted and cleared be 
« twixt: the ſaid A. and B. for himſclf, and % 
„tutor and factor ſor, and in name of te 


* ſaid A. his other tutors (ard as curator 1 
c hin, 


99 73) 


«im, and in name of the other curators ) and, 


in reſpect the ſaid A. is fully ſatisfied with 
the foreſaid accompt, both charge and dit- 
charge thereof, and has received the whole 
inſtructions and balance of the ſame, there- 


fore he diſcharges the ſaid B. and all his o- 


© ther tutors (and curators) of all he can lay 


to their charge, or intromiſſions and omiſh- 


* ons, conform to a particular diſcharge given 
Aby the ſaid A. to them of this date, under 
the exceptions therein mentioned. In wwit- 
© neſs whereef the ſaid A. and the faid B. for 
* himſelf, and in name foreſaid, have ſubſeri- 


bed this and the twenty n pages, 
in preſence of, Oc. 


* 


of DiscHARGES granted by a Major 
to his Curators. 


Here is little difference in diſcharges of 
a curatory from thoſe of a tutory, for 
the obligation of both is the ſame, ſo what is 


ſaid concerning tutors ſerves "ib curators if 


nominated by the father, but, if they were 
choſen by the minor, you mention in the nar- 
rative of the diſcharge, that, and the accep- 
tance of the curators, thus; Foraſinuc has Bj 
and D. were curators elected and choſen 


* by me, and accepted of that office, and 1, 


with their conſent, did grant a factory to 


*.the ſaid D. for intromitting with my means 


R * and 


194) 

and eſtate, Or when the perſons diſchar- 
ged were both tutors and curators, after a 
narrative which reſpects the tutory, you ſay, 
- =---- * Likeas, after the expiring of the ſaid 
years of tutory, I made choice of the ſaid 
— to be curators to me, with power # 
to them, or any two of them, the faid C. 
or my mother being one, to exerce the fore- 
ſaid office during my minority, as the act of 
curatory bears: As alſo the ſaid C. and the 
ſaid -- my mother, had the only intro- 
miſſion with my eſtate, and took particular 
care of the management of my affairs, from 
the time of their being elected curators to 
me, c. 

The ſubſumption and diſcharge does not 
much differ from that in a diſcharge of tuto- 
ry, except in this ------ And ſeeing that now, 
after my full and perfect age of 21 years 
complete, the ſaid ------ has given 1n to me 
the accompts of his intromiſſions, &c. there- 
* fore wit ye me, now after my full and per- 
fect age of 21 years complete, to have exo- 
 * nered, c. 

In the reſt of the clauſes of the diſcharge, 
in place of tutors, you write curators, or put 
both tutors and curators, or factor, according 
to the circumſtances of the parties. 
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Of DisCHARGEs granted by a . 
tuent to his Factor. 


TT ſtile of ſuch diſcharges may be known 

from what is above ſet down; howe- 
yer, for example, take this following. 
© Be it known, Oc. me A. Foraſmuchas I 
« did, upon grant a factory to B. to up- 


« lift the ſums of money, vz. ¶ Here narrate 
the ums, the ground of debt, and the debi- 


* tor's name, in a brief way.) as the ſaid fac- 
* tory regiltred, &'c. more fully proports: As 
© alſo the ſaid* B. by his receipt of the date of 
© the forefaid factory, doth acknowledge that 
© he had in his cuſtody the ſaid three bonds 
© belonging to me, with of money, and 
that he was to lend out the money, (and 
what annualrents he ſhould recover of theſe 
ſums) upon bond to be taken to myſelf, as 
* the ſaid receipt bears; and litew¾ays the ſaid 
B. having uplifted the foreſaid ſum of 
which was due by C. with the annualrent 
thereof, from MWhitfunday. 1757. to White 
, "funda 2. 1764. he did employ and lend out 
the ſame to the deceaft F. and took a bond 
therefor by him and G, c. having made up 
the fame to the fum of and for which 
he likeways received a bond of corrobora - 
tion by H. dated As alſo the ſaid B. 
* having, upon. received from J. in my 
R 2 nam, 


( 196 ) 


name, the ſum of 1000 mers money fore- 
* faid, which he did then lend out to K. up- 
oh bond and ſecurity given by him and his 
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« of corr oboration thercof, granted by wy 
. and 


« {on, being, with the annualrents thereof, 


made up to 1200 merks at the term; and 
hkeways the ſaid B. by his miſſi ve letter, 
dated — doth acknowledge that he had 
received loo lib. of mine from IL. and 
whereby he promiſeth an account how he 
has diſpoſed upon it; and accordingly ha- 
ving uplifted the 600 ib. that was due by 
Z. and —— he employed the ſame, and an- 
nualrents thereof, and the ſaid 1000 lib. up- 
on a bond granted by the ſaid F, as princi- 
pal, and as cautioner, to me, of the 
date bearing intereſt: from MWh:tſunday 
in that. year; and in lite manner the ſaid B. 
having purſued NM. as heir to the ſaid D. for 
the ſum above ſpecified due by him, he did 
upon —— obtain a decreet before the 
Lords of council and ſeſſion, againſt the ſaid 
N. for the ſame, and upon — he procu- 
red from N. a bond of corroboration, where- 
by the annualrents reſting at Caudlemas 
1757. were accumulated to a principal ſum, 
and in which ——- i alſo cautioner, in man- 
ner therein expreſſed : And now, ſeerng the 
ſaid B. hath given up to me the foreſaid 
bonds granted by —— for the 2400 10. 
with the original granted by D. and decreet 
obtained againſt N. and the regiſtred bond 
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for 1793 lib. and letters of horn- 


* 


and 


ing, inhibition an adjudication upon the ſaid 


bond of corroboration ; as a/ſo a bond by 
the ſaid F. as principal, and 
ner, for 1876 lib. and a bond by 


for 


1200 merks, with an aſſig ation granted for 
farther ſecurity of that debt by —— with 
all which 1 hold me well contented and ful- 
ly ſatisfied; therefore 201t ye me to have exo- 
nered, quit-claimed, and fimply diſcharged, 
-litkeas I, c. the faid B. his heirs and exe- 
cutors, of the factory above mentioned, and 


of the miſſive letters, receipts and obligation 


above ſpecified,' and of the whole fums of 
money contained therein, in fo far as he was 
liable to me therefor, and of all action and 


execution- competent, or that may be com- 
petent to me againſt him thereanent , <oh:ch 
diſcharge - I bind and . oblige me, my heirs 


and executors, to warrant to be to the ſaid 


B. and his foreſaids, a ſufficient. exoneration 


concerning the premiſſes, at all hands, and 
againſt all deadly; and I do hereby ratify 
the diſcharge granted by him to 
and heir to the deceaſt C. of the ſum above 


{on 


' ſpecified that was due by his father.” 


Ra; * 


as cautio- 
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Of DisCHaRGEs of depending Proceſ: 
Jes and Decreets, 


1 of depending actions you brief. 


ly narrate the ſummons, and all that has 
followed thereon, as the interlocutors of court, 
if any be, and ſubſume, That the defender 
has ſatisfied the claim, or the like, expreſlins 
the true matter of fact, or in general thus: 
And now fleeing, for certain onerous cauſcs 
* and conſiderations, it is agreed that I {ſhould 
* (or J am content to) grant the diſcharge un- 

der written, therefore, &.“ 
But all this will be better. illuſtrated by tha 
following diſcharge. of a decreet:: Be it 
* known, Oc. me 4: Foraſmuchas B. having 
an action and canſe of ſpulzie depending 
© before. the Lords of council and. ſeſſion, 
againſt umqukile D. fer the wrongous, vr 
olent and maſterful ſpoliation from him of 
the goods and gear undzsrwritten, upon 
© the which dependence the. ſaid B. raiſed 
letters of inhibition Againſt the ſaid um 
* quhile D. which were duly and lawtaliy 
executed at his inſtance, upon the — day 
« of —— c. years, the ſaid B. thereat- 
ter made and conſtituted me, the ſaid A. his 
ceſſicner and afligr. zn and to the ſaid act. 
on, which was then depending before the 
« {:i! Lords, with all hat might reſult aud 
« follow 
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follow thereupon, and transferred his tt woke 
© thereof into my perſon, and 1 me 
in his place thereof, as the ſaid aſſignation, 
of the date, Oc. at more length bears, 
© and, by reaſon the ſaid action was intented, 

before the date of the ſaid aſſignation, at the 
* cedent's inſtance, 1 inſiſted in purſuit there- ff 
* of, and obtained decreet of ſpulzie therein, | 

* againſt the ſaid umquhile D. decerning her i 
*to have done wrong, in the ' wrongous, [' 


violent and maſterful ſpulziemg from the 

* ſaid, c, cedent, in the month, the, Gr. 1 
| price, &c. of, c, And therefore, decerning. 10 i 
che ſaid umquhile D. to reſtore and deli- 1 
ver the ſaid goods and gear, or elſe the a- 1 
* yails and prices of the ſame reſective afore- 1 
ſaid; and alſo to make payment to the faid, 
Ec. of the ſum of, ec. of expences, as 
* the ſaid decreet at more length . bears; 
* whereof ſhe made no payment at any time 
© before her deceaſe: And therefore I, the 
* ſaid, Sic. aſſigney above named, intented 
action befare che faid, Lords of council 


and ſeſſion, againit -------- as uni ver fal | intro- 


5 mitters with the goods and gear of the ſaid 

* umquhile, Ec. ſince her deceaſe; and up- 
on the --- day of I ob- 
* tained decrect before the Lords of council 
and ſeſſion againſt them, decerning them v0 
content, pay and deliver to me, as aſſigney 
* foreſaid, the goods, gear, and others above 
Aritten, or the avails and eſtimation. there- 


(7.35.54 * of 


(0200 )) 


**creet, and to make payment to me of the 
ſaid expences, as the ſaid laſt decreet at 
more length bears: Upon the which de- 
*creet I raifed letters, ec. and, by virtue 
thereof, cauſed charge, ec. the faid, cc. 
'Likeas the ſaid. 
*tempt and - diſobedience, were, upon the 
— — day of orderly de- 
nounced, c. as in the letters of horning, 
execution and denunciation, at more length 
is contained: And now, becauſe the faid 

N —— for 'obedience of the ſaid de- 


of, has preſently made and granted to me 
an obligation containing the ſum of 
money of this realm, v72. the one half there- 
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u betwixt the date of thir preſents, and, c. 
Therefore. &c. 


riouſly narrated, and more briefly than in the 
preceeding example, thus: Be 
it known, Oc. us ————— - Fora 

upon the day of laſt bypaſt, 
wie obtained a decreet before the Lords of 
council and ſeſſion, againſt — — 
and certain other perſons therein contained, 
decerning and ordaining them to warrant, 
free, relieve, and ſkaithleſs Keep us, — 


of as the prices contained in the faid de- 


K for their con. 


creets and letters, and in ſatisfaction there- 


of to be paid to me, my heirs and aſſignies, 


So there is in effect no difference but in 
the narration of the ground of debt, for a 
decreet in order to a diſcharge may be va- 


ä i. 
each of us, our heirs and executors, of à 
duty of —------ merk Scots money, 
of expences for ilk term's failzie, and of all 
« co?, kaich, damages and expences Whiclr 
e have ſuſtained, or ſhall ſuſtain. or incur 
« therethrough, and for not reporting and de- 
livering to us ſufficient acquittances and diſ- 
charges thereupon, for our better relief 
thercanent; and ade, to make payment to 
dus of the ſum of ------------ - for the charges 
© and expences already ſuſtained by us, con- 
form to the ſaid decreet, for the reaſons 
and cauſes therein contained, as the ſame, 
« of the date foreſaid, at more length bears, 
 whereupen we raiſed letters of horning, and, 


by virtue thereof, cauſed charge - and do- 


© nounce the ſaid to the horn, for not 


' obſerving, keeping, and fulfilling to us cf 


the ſaid decreet conform thereto : As alja, 
ve have cauſed take, :pprehend and incar- 
cerate the ſaid, Oc. within the tolbooth of 
— — — where he preſently remains, 
ay and while he fulfil to us the ſaid decreet, 
{10 all and ſundry the heads and points there- 
of above written, conform thereto. - And 
' now, forafinuchas, for obedience: of the fad 
' decreet, letters and charges raiſed there- 
"upon, the ſaid ——— has made payment to 
the laid — — of —— money foreſaid, con- 
"tained in the faid decreet, and has purcha- 
ſed and delivered to us a- ſufficient aequit- 


dance and diſcharge from the ſaid and 
. 6 of; 
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* of the faid penalty of — money for each 
* term's failzie ; as alſo, has ſati sſied and con- 
* tented me the faid ——— of the ſaid ſun 
* of ——— of expences. and charges ſuſtain. 
ed by me in manner foreſaid, of the which 
charges and ſums of money we grant ihe 
*- receipt, and hold us well contented and 
*. ſatisfied : Therefore, ⁊uit ye us to have ex0- 
* nered, quit-claimed and fimply diſcharged, 
*- and by. the tenor hereof, all with one con- 
« ſent and affent, we exoner, &c.. the faid 
6. ——— — and all other perſons abore 
mentioned contained in the ſaid decree, . yi, 
« and each of them, their heirs, exccutors, . 
«. afſignies, and all others whom it effeirs, of W- 4 
« the ſaid decreet, and of all letters of hor: 
ing, poinding, inhibition, arreſtment, ca- an 
tion, and others raiſed thereupon, with the c 
executions thereof, and all that has follox-¶ re 
ed, or that may follow upon the ſame. And th 
«- we grant the ſaid decreet, and all that h ra 
followed, or may follow thereupon, to be pr 
«. duly. fatisfied, kept and fulfilled by the fad. _ 
perſons to us, conform thereto in all points; I. |: 
*. kkeas,. we have inſtantly delivered to the an 
perſons above named the ſaid decreet, wih. be 
the letters of horning, poinding, inhibit-· - tr 
on, arreſtment, and caption raiſed there: 
upon, with their executions, to be cancel 
led and deſtroyed by them for ever, or & 
_ *-therways uſed by them at their pleaſure, 
*: Which diſcharge above written, we * 1 
* obuge 


203) 
* oblige us to warrant to them at all hands, 
( 2 6. | 


Service. 


« T A. with conſent of for certain good 
« L cauſes, c. moving us, by theſe pre- 
« ſents, diſcharge the advocation, -and charge 
following thereupon, raiſed at our inſtance 
© againſt —— whereby the brieves and ſer- 
vice of the ſaid as heirs to umquhile 
| was, by the faid letters of advocation 
( ſtayed, and the ſheriff of and his de- 
putes, diſcharged of all farther proceeding ; 


and, by theſe preſents, we conſent, and are 


content that the ſaid be ſerved and 
retoured heirs to umquhile — and 
that theſe preſents ſhall be a ſufficient war- 
rant to the ſaid ſheriff of and his de- 
putes, to proceed in the ſervice of the faid 
' ———  brieves, as heirs foreſaid, notwith- 


* ſtanding of any advocation raiſed by us, or 
* any other impediment whatſoever that can 


© be alledged or proponed by us in the con- 
* trary, by theſe preſents, c. Regiſtration. 
When one purchaſes a land- eſtate, againſt 
which real diligence has been uſed, which is 
paid by the price, and the purchaſer inclines 
to keep ſtill the ſaid diligence, and, for his bet- 
ter ſecurity, makes uſe both of it and the vo- 
luntary 


A 


IDrscHARGE of an Adwvocation of a 


Th er 
4 


FF ˙ ˙* rat y 7 . Ae ET, og Ul UEEITTS 
1 * 2 ⏑—ꝙ rng ² — * 
—— 


ien! 
luntary right; in which caſe it. is juſt thut 
the debitor's perſon, and his other eſtate, move. 
able or immoveable, be made free. Which 
diſcharge is in this form. 

* Be it known, &'c. me A. (Here narrate th; 
* ground of debt, and writs to be diſcharged, 
«* .with the rights thereto) And now, for cet- 
* tain cauſes and conſiderations moving the, 
« wit ye me to have exonered, quit-claimed, 
and ſimply diſcharged, liteas, &c. the faid 
B. his heirs and executors, of all real and 
« perſonal execution that may be uſed againſt 
him as heir, or apparent heir to the deceaſt 
, or againſt the lands and eſtate, her- 
table or moveable, pertaining, or that ſhall 
« pzrtain to the ſaid B. for the debts and 
5 
i 
8 
4 
4 
4 
4 


+ ſums-of money particularly above mention- 
ed, contained in the foreſaid compriling 
and grounds thereof, without prejulice ne- 
vertheleſs of the ſaid compriſing, in fo fat 
as the ſame may affect the lands, teinds, 
coal-heughs, ſalt-pans, and others above 
ſpecified, appriſed thereby, and without pre- 
t. judice to me of my right to the ſaid lands 
r by virtue of the ſame compriſing. A 
+ Farther, I, by theſe preſents, exoner, quit 
„claim, and ſimply diſcharge. the ſaid B. his 
heirs and executors, of all real and perſona 
execution that may be uſed againſt them 
their lands and eſtate, perfonal or real, for 
payment of the foreſaid ſum of —— wit 


the annualrent thereof, and Iiquizue ev 
; a 0 3 
pence 


5 
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''pences contained in the bond of proviſion | 
above ſpecified, granted by him to me. 
© And I do hereby declare, that the ſaid B. his 
« heirs, executors, and other repreſentatives, 
« are hereby, and ſhall be fully liberated, 
« freed and diſcharged of all execution compe- 
t tent, or that may be competent to be uſed 
for the ſums before mentioned, contained in 
the forefaid compriſing and bond of proviſi- 
« on, againſt them, their means or eſtates, he- 
© ritable or moveable, or any part or portion 
thereof, by whatſoever manner of way; and 
that I ſhall not trouble, moleſt, nor diſtreſs 
them thereanent, nor prejudge them therein 
* any way whatſoever, and that I ſhall only 
make uſe of the debts ſpecified in the fore» 

* faid compriſing - and bond of proviſion, for 
affecting the ſaid lands of —— coal-heughs, 
+ © falt-pans, teinds and pertinents thereof: And 
WW © therefore it is alſo declared, that, notwith- 
„ * ſtanding of this diſcharge, it ſhall be leiſom, 
without prejudice to me, to compriſe or ad- 
judge from the ſaid B. as charged to enter 
heir in ſpecial to the ſaid— the ſaid 
* lands f — and others contained in the 
: foreſaid appriſing, for the ſums contained in 
the forefaid bond, and to affect the ſaid lands 
al * therewith, and the faid debts hereby diſ- 

charged are to have no farther force, vali- 
"ol * dity nor effect, nor are to be made uſe of 
by me, or my foreſaids, but allenarly for af- 
cx © tefting the faid lands of —.— and others 
ws | S © © ſpecified 


* 
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* ſpecified in the ſaid appriſing formerly led at 


* my inſtance, and no farther.” 

In another form thus; —— * And Tee. 
ing the whole principal ſums above menti- 
oned were allowed by the ſaid B. and C. tg 
D and E. in the firſt end of the price of the 
half of the lands of —— which were diſ- 
poned irredeemably to them by the ſaid B. 
and C. and their creditors, in manner men- 
tioned in the two ſeveral diſpoſitions made 
thereanent, both dated — --- whereupon it 
* was conditioned, that the ſaid D. and E. 
* ſhould procure to the ſaid B. and C. aud 
their conſtituents above named, a diſcharge 
of all action, both perſonal and real, compe- 
tent againſt them and their eſtate, heritable 
and moveable, by virtue of that wadlct- 
* right, heritable bonds and infeftments above 
mentioned, except in ſo far as the ſame 
might militate for their farther ſecurity and 
« poſſeſſion of the lands and others diſponed 
to them by the ſaid B. and C. And alſo ſee- 
ing the ſaid D. and E. by their two ſeveral 
* diſpoſitions of the date, Oc. have diſponed, 
* in fayours of me and my foreſaids, their re- 
ſpective halves of the half of the foreſaid 
lands of —— and have likeways procured 
the diſpoſitions and aſſignations of the ſeve- 
« ral heritable rights above rehearſed to be 
granted in my fayours, upon condition that 


I ſhould grant this preſent diſcharge in the 
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terms 
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terms after ſpecified, for fulfilling of the ob- 


© ligement made by them to the ſaid C. there- 


anent; therefore wit ye me, as having right. 


in manner above written, to have Eonered, 
quit-claimed, and fimply diſcharged, bes. 
I, by theſe preſents, exoner, &c. the ſaid 
©B. and C. their heirs and executors, and al- 
© ſo the heirs and executors, and other repre- 
ſentatiyes of the faid umquhile J. and all o- 
* thers whom it effeirs, of all perſonal execu- 
* tion competent, or that may be competent. 
to me, my heirs, executors or aſſignies, a- 
gainſt them, or any of them, or their fore- 
' faids, upon the bonds above mentioned, 
granted to the ſaid P. and 7. and bond of 
* corroboration thereof, and ſicklike upon the 
© two bonds aboye rehearſed granted to the 
* faid D. and his ſpouſe, and alſo upon the 
contract above ſpecified, paſt betwixt the 
"ſaid 7. and the ſaid umquhile 7. and C. or 
© upon any of the ſaid rights, for the ſums 
* of money, principals, annualrent and expen- 
ces reſpective above written, therein contain- 
"ed, or any part thereof. Ad alſo of all 
* real execution competent, or that may be 


s 


competent to me or my forefaids therefor, 


* againſt any of the ſaid debitors, their lands 
and eſtate preſently appertaining, or which 
* ſhall' happen to. pertain to them, or any of 
them, excepting allenarly the half of the 
„aid lands of with the pertinents, diſ- 
S 2 « poned 
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e poned by the ſaid J. and C. to the ſaid D. 
and. E. and by them to me, as is above men- 
tioned; for farther ſecurity whereof, it ſhal] 
be leiſome to me and my foreſaids, nothwith- 
ſtanding of this preſent diſcharge, to appriſe 
or adjudge the fame upon the ſaid bonds aud 
contract, and to uſe what farther execution 
{hall be neceſſary in order thereunto. Nich 
diſc harge above written, according ta the 
quality above ſpecified, I bind and oblige 
me, my heirs and ſucceſſors, to warrant, 

4 WI 
Sometimes it happens that cautioners, or 
others who have corroborated the original 
bonds, are diſcharged, and yet all competent 
execution againſt che principal is reſerved by 
the creditor. The which diſcharge may be 
in this, or the like ſtile: — And ſeeing, when 
© the ſaid H. did aſſign to me the. foreſaid 
bond of relief granted by the faid ——— 
and decreet of. ſuſpenſion following there- 


h 


LY 


on againſt the faid ———— and his cau- 


« tioner, and to the annualrents above men- 


« tioned, which the ſaid H. had paid, I did 


© then undertake and oblige myſelf to pro- 
© cure from the ſaid E. a valid aſſignation and 
right to the forefaid bond, granted to her 


and her ſaid mother, by the ſaid M. and 
© cautioners above named, of the ſaid ſum of 


< 7000 merks, and of the infeftments of an- 
* nualrent foreſaid following thereupon, and 


of the faid annualrent from and after the 
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« term of Candlemas 1757. and of the prin- 
« cipal ſum above ſpecified, whereupon the 
ad annualrent is redeemable; and having 
© obtained the ſaid aſſiguation, and right there- | 
to, I obliged myſelf to diſcharge the ſaid 
„H. and the faid W. and alfo the Tepreſenta- 
tives of the faid umquhile M. of the bonds 
© above ſpecified, and ſums contained therein 
in manner after mentioned, without preju- 
dice to me of the ſaid infeftment of annual- | 


rent out of the lands foreſaid, as is after e- 
« preſſed. And in reſpect that 1 have now ac- i! 
«quired the ſaid aſſignation and difpaſition, as 
is above narrated, the efore wit ye me, as ha- 
© vying right in manner foreſaid, to have exo- | 
©nered, &'c. likens, &c. the ſaid B. cautioner | 
above named in the foreſaid ſuſpenſion, his 1 
© heirs and executors, of all execution, real or if 
« perſona], that is, or may be uſed againit him | 
upon the bond of cautionry above ſpecified, . 
and decrcet of ſuſpenſion foreſaid follow! ng 
© thereupon, and of the fame bond and de- 
' creet, ſums of money, principal, annualrents 
and penalty above ſpecified, *contained in the 
* {aid bond granted by the ſaid deceaſt M. and 
his cautioners to the ſaid E. and F. and their 
foreſaids; and in the faid bond granted by 
* the ſaid W. for payment of the ſums above 
* written; to the ſaid E. and F. and their fore- - 
' faids; and in the faid bond of cautionry in the al 
| ſulpenſion foreſald, raiſed by the faid —— i 
| 8.3 here 1 
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© whereby the ſaid B. as cautioner for the aid 
N. is obliged to have made payment to the 
fſaid E. and her ſaid mother, of the ſums of 
money above written, contained in the bond 
granted to them by the ſaid M. and his cau- 
* tioners, and of the foreſaid penalty of 1000 
* merks ſpecified in the bond of relief grant- 
ed by the ſaid W. thereanent, after the diſ- 
cuſſing of the ſuſpenſion above ſpecified, 
* Whole tenors and contents thereof, and of 
all letters of horning and inhibition, if any 
* be raiſed and executed thereupon againſt 1 


him, and of all other diligence that has fol- 
lowed, or may follow upon the ſame, for II , 7 
now and ever. Which diſcharge above writ- WI jj; 
ten I bind and oblige me to warrant to be a 
ſufficient exoneration to the ſaid B. concern- 
ing the premiſſes, at all hands, Sc. And I bor 
bind and oblige me to warant and relieve for 
* him, and his foreſaids, of all coſts, ſkaith, J 
damage, expences or intereſt, that they ſhall «+, 
happen to ſuſtain, or incur through the d 
« ſaid bond of cautionry, or by the ſaid B. 1 x 
his becoming bound and obliged therein as F* x 
© cautioner for the ſaid W. in manner foreſaid, It 


in any ſort, without prejudice to me of the i 

{zid jafeftment of annualrent out of the lands In 

above cxprefled, ay and while I get payment ii 

of the inns of money, principal and an- f 
rinlrnts (whereunto I have right ) fromthe 12 

ie e itor of the ſaid lands, out of 
ae is appointed to be ** c 


„ 
' and who is obliged to pay the ſame by the 
bond above written, and to relieve the ſaid 
B. of his cautionry, conform to the clauſe 
gof relief therein mentioned, but noways to 


' uſe execution for the ſame againſt the ſaid 
D. as ſaid is.“ | 


5 * 
„„ i Done 


A'DISCHARGE of a Bond of Interdicti- 


ON. - 


g Gans bonds of interdiction are perpetual, 
and laſt ſo long as the interdictors, or 
quorum of them, with the party interdicted, 
live, yet he may come to better underſtand- 
ing, and more ſober manners, and be fit for 
managing his own affairs: In which cafe the 
bond may be diſcharged, which is done in this 
form; —— * Be it known, exc. us A. B. C. 
Foraſmuchas, (Here narrate the bond in- 
terdiction, and then ſubſume) And we conſi- 
dering that the ſaid D. is of conſiderable age, 
and that he hath ſufficient knowledge, ca- 
pacity and experience, for right adminiſtra- 
tion, management, government, and order- 
ing of his own affairs, and that there is now-- 
no uſe of the foreſaid interdiction, but that 
it is juſt and reaſonable that he be liberated,.. - 
' freed, and looſed therefrom, that he may 
adminiſtrate, govern, and order his own: at- 
fairs by himſelf at his pleaſure, without our 

| . conſent had thereto; therefore, wit ye us, 5 
« 45 
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„did A. B. and C. the only perſons now on 
life of the faid five interdictors, all with one YI * 
conſent, to have exonered, quit-claimed, MI * 
*-and /rmpliciter diſcharged, as We by theſe Ill *© 
* preſents exoner, C. the bond of interdic- MF * 
tion above mentioned, granted by: the ſaid MI * 
D. to us, letters of publication and regiſtra- . MW * 
tion thereof, and all that may follow there- Wl * 
upon. And we all, with one confent and 
* aſſent, do hereby liberate and looſe the fail Ml *© 
D. from the ſame, and we are content, and 
do hereby confent, that the ſaid D. by him- WI © 
« {elf alone, without conſent of us, or either 
of us, may freely grant bonds, obligations, Ml * 
Oc. (as in the bond of interdiction) \iklike, W © 
and as treely, c. as he did, and might have. Wl © 
done, ec.) 1 

But if the interdiction was judicial; a di- 
charge by the interdictors is not ſufficient; I *t 
the only means to remove ſuch is by proceſs n 


of declarator; nam ml tam naturale ej} quam i © © 
 Wnumquedque eodem modo diſſalvi qr EY 9 


Not only claims and rights, which are con- 
Mannen and liquid, can be diſcharged, but alſo 
thoſe whereunto our right is only in appeat- 
ance, and in ſpe; ſuch are, renunciations to be 
heir, and difcharges of all that one can ask or 
claim by and through the deceaſè of 'a neareſt 
in kin, parent, brother, or other blood friend. 

A renunciarion to be heir is in this ſtile; 


Beit known, Oc, me A. eldeſt lawful on 


« and 


62 

©-and apparent heir to the deceaſt — my 
« father, foraſmuchas there were letters pur 
« chaſed, and charges executed againſt me, at 
the inſtance of B. charging me to enter heir 
to my ſaid deceaſt father within forty days, 


conform to the aët of parliament, to the 
eſfect that he may intent and purſue all ac- 
tions and cauſes competent to him, for him- 
© {elf, and as aſhgney conſtituted by divers, and 
* ſundry perſons againſt me as heir. to my- 
ſaid deceaſt father, with certification to me, 
if J failed therein, the ſaid forty days being 
© bypaſt, that the ſaid B. ſhall have ſuch like 
proceſs, action and execution againſt me, as 
if JI were entered, ſerved and retoured heir 
to my ſaid deceaſt father, notwithſtanding 
that I, in manifeſt defraud of him there- 
* anent, wrongouſly ly forth, and will not en- 
' ter, as ſaid is, as the ſaid letters, and ſum- 
mons raiſed thereupon, and executions there- 
* of, at more length proport. And ſceing I. 
am reſolved not to enter heir to my ſaid de- 
ceaſt father, in reſpect 1 may incur great 
ſraith therethrough; therefore, wit ye me to 
have renounced; /iteas I, by theſe preſents, 
*-renounce to enter. heir to my ſaid deceaſlt 
father, and I quit all benefit competent, or 
that may be competent to me as heir to him, 
and I am content, and by theſe preſeuts con - 
'-ſent, that the foreſaid B. for himſelf, or. as 
'-aſhigney foreſaid, have action and execution 
for all debts reſting by my ſaid deceaſt 15 ; 
cher 
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« ther to him, for himſelf, or as aſſigney fore- 
* ſaid, contra hereditatem jacentem et bona nu- 
© bilia pertaining to my ſaid deceaſt father, 
© the time of his deceaſe, as accords of the 
© law.” Regiſtration, ad fyturam re: meno- 
ri am. 

Diſcharges of all that one can aſk through 
the deceaſe of a parent, are feldom or never 
in writs ſeparate, but more frequently con. 
Joined to others, as contracts of marriage, to 
which we refer them. 

Thus much concerning diſcharges of per- 
ſonal claims, and of moveable rights We 
come now to treat of diſcharges or renun- 
ciations of real and heritable rights, as of in- 


feftments of annualrent, of wadſets, appri- 


fings, or adjudications, or of. the revcrſions 
competent to the wadſetter or debitor in the 
compriſing, and alſo of liferent fights, ©. 


A'DISCURRGE and RENUNCIATION 


of an Infeftment of Annualrent, by the 


principal Creditor, to the original De- 
bitor. 


«BE it known, &'c. me A. Foraſmuchas B. 
and C. by their bond, &'c. (Here nar- 
rate the bond bd the requiſition mentioned in 
be ſaid bond) and there being only 40009 
a ' merks required at one term, with-the ſum of 
© 4900 
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« 4000 1. money foreſaid of liquidate expert» 
« ces for each term's failzie, together alſo 
with the annualrent and profit of the ſaid 
« whole principal ſum, yearly and termly, at 
« Candlemas and Lammas, by equal portions, 
beginning the firſt term's payment thereof 
« at Lammas then next to come, now laſt by- 
« paſt, for the half year preceeding that term, 
« and fo forth termly thereafter, at the terms - 
* aboye ſpecified by equal portions, during 
the not-payment of the ſaid principal ſum, 
with the ſum of two hundred pounds mo- 
ney foreſaid of liquidate expences, tor each 
term's failzie, through .the not-payment of 
the ſaid annualrent foties gquoties. And, for 
farther ſecurity thereanent, the ſaid B. and 
C. bound and obliged them, conjunctly and 
ſeverally, and their foreſaids, duly and law- 
fully to infeft and ſeize me in liferent, and- 
which failing, &:c. heritably and ir- 
redeemably, under reverſion always in maa- 
ner after ſpecified, and under the reſerva- 
tions, proviſions, and conditions after men- 
tioned, in all and whole an annualrent of 
© 4000 merks money foreſaid yearly, to be 
uplifred at Candlemas and Lammas, by e- 
qual portions, forth of the lands and baro- 
ny of L. Orc. or forth of any part, &c. and 
* that by two ſeveral infeftments to be holden, 

and with abſolute warrandice, in manner [ 
mentioned in the ſaid bond, whereby the 
| * faid annualrent is provided to be redeem- i! 
0 | © able i 
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able by the ſaid B. and C their heirs or af. 


ſignies, by real payment making, ©. in 
manner, and upon the premonition ſpeci- 
fed in the foreſaid bond, whereby there is 
reſerved always to me the faid A. at any 
time of my life, *&'c. Conform where. 
unto, and precept of ſaſine, c. + Likeas 
the ſaid B. having caufed premonith me to 
receive, at Lanimas laſt, 80000 merks, with 
a term's annualrent thereof, from the 
Candlemas prececding that term; and hath 
accordingly, at the ſaid term of 'Lammas 
laſt bypaſt, made payment to me of the fore- 


ſaid ſum, with 2000 merks for the annr/l- 


rent thereof from Candemas to Lanmaz 
in this inſtant year 1764, 'whereof I grant 
the receipt, renouncing all exceptions, &. 
Therefore, wit ye me, as having power by the 
expreſs-quality 'of the bond above written, 
to have granted and confeſſed, /iteas I, &. 
the ſaid annualrent of 4000 merks, corre- 
ſpondent to the ſaid ſum of 80000 merks, 


now preſently paid, to be duly and lawfully 


redeemed from me, and my faid ſon, by the 
ſaid B. and C. And, in teſtimony thereof J. 
as having power in manner above written, 
do hereby not only exoner, quit- claim, and 
ſimply diſcharge them, their heirs and exe- 
cutors of the ſaid ſum of 80000 merks, and 


of the annualrent of the ſaid ſum, from 


Candlemas laſt in this preſent year 1764, and 


of the termly failzies and liquidate-expences 
« efteiring 
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« effeiring thereto, and of the ſaid bond itſelf, 
and of the inſtrument of ſaſine following 
* thereupon : But affo 1, tas having power in 
manner above written, by theſe preſents, re- 
* nounce, quit- claim, and ſimply over-give, 
from me and my faid ſon, our heirs and aſ- 
ſignies, to and in favour of the ſaid B. and 
C. and their heirs and aſſignies whatſoever, 
the foreſaid annualrent of 4000 merks, cor- 
« reſp ondent to the ſaid ſum of 80,000 merks, 
with the bond and infeftment above ſpecifi- 
ed following thereupon, and whole oblige- 
ments thereof, conceived in favour of me 
and my ſaid ſon. And that I may be fully 
d muded of the faid annualrent, I, by theſe 
« preſents, make and conftiture —— -procura- 
tors, to gn, &c, likeas I, as having power 
an manner above expreſſed, do hereby reſign, 
c. all and whole the foreſaid annualrent 
* of 4000 merks, contained in the foreſaid 
bond and laſine, with the bond and ſaſine 
themſelves, in the hands, and in favour of 
che faid B. and C. their heirs or aſſignies, 
my immediate ſuperiors thereof, ad perpetu- 
am remanentiam, to the effect that my right 
of property of the ſaid annualrent, hereby 
renounced and reſigned, being conſolidated 
* with the ſaid B. — C. their right of ſuperi- 
* ority thereto, all and whole 24 foreſaid 
* lands and barony of L. with the pertinents, 
' hing and comprehending, as ſaid is, may re- 
* Main and abide with, and be bruiked and 
T + poll eſ- 
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© poſſeſſed, by them and their foreſaids, as 
free of the burden of the annualrent here 
© renounced, as if -the ſame had never been 
* granted ; and thereupon to take inſtruments, 
* which I promiſe to ratify. Which diſcharge, 
« reſignation and renunciation above written, 
I bind and obhge me, my heirs, ſucceſſors 
and executors, to warrant to the ſaid B. and 
© C. and their foreſaids, at all hands, and a. 
« gainſt all deadly. Conſenting to the regiſtra- 
* t10n hereof in the books of council and ſeſ. 
« ſton, general or particular regiſter of ſaſines, 
* renunciations, ©'c. or books of any other 
judicatory competent, &'c. ad futuram ra 
memoriam; and, if need be, &c. 

If the heritable bond was in favour of a 
man and his wife in liferent, and to his eldeſt 
lon nominatim in fee, containing a faculty to 
the father to. uplift the money and give dil- 
charges, this faculty is narrated with the bond, 
and in the clauſe of diſcharge you ſay, * There- 
* fore wit ye me, as having power by exprels 
* quality of the bond above written, to have 
granted and confeſſed, &'c, but alſo I, as ha- 
* ving power in manner above written, by 
* thele preſents, renounce, &'c.” And fo forth 
in the other clauſes. / - 

If the lands out of which this annualrent 
was upliftable be fold to another, in that calc 
the renunciation muſt be in favour of the pur- 
chaſer, as well as of the original debitor, and 
reſignation ad remanentiam muſt be made in 


his 
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his hands, thus; By theſe preſents, 
renounce, quit-· claim, Oc. to and in favour 
of the ſaid B. (the debitor) and C. who has 
now acquired right to the lands, and others 
above and after ſpecified, out of which the 
ſaid annualrent is to be uplifted, their heirs 
and aſſignies whatſoever, c. And in the 
reſignation, thus; In the hands, and 
jn favour of the ſaid B. (the debitor) his 
* heirs or aſſignies, my immediate ſuperiors 
* thereof, ad perpetuam remanentiam ; and in 
* caſe the ſaid C. (the purchaſer) be infeft in 
| the foreſaid lands and ſuperiority of the 
* foreſaid annualrent, then in the hands and in 
© fayour of the ſaid C. his heirs or aſſignies, 
my immediate ſuperiors thereof for the time, 
* ad perpetuam remanentiam, to the effect that 
* the right of property of the foreſaid annu- 
© alrent, being conſolidated with the ſaid B. 
and C. reſpective for the time, their right of 
: 6 5 all and whole the foreſaid lands, 

© SC. 
In caſe the half of the principal ſum be 
paid, the diſcharge and renunciation muſt on- 
h be of the half of the annualrent: The he- 
ritable bond, infeftment and premonition, if 
any be made, being narrated in common form, 
the grant of redemption is thus ; - Con- 
ſe * fels the equal half of the ſaid annualrent of 
* 4900 merks, correſpondent to the ſaid ſum 
d * of 40,000 merks, now prefently paid, to be 
* duly and lawfully redeemed, G. — dif- 

2 charge 
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* charge of the ſaid ſum of 40,000 merks, ay 
* a part of the ſaid ſum of 80,000 merks, and 
© of the annualrent of the ſaid ſum of 40,000 
* merks, from. Candlemas to Lammas in this 
preſent year 1764. and of a proportional 
part of: the termly failzies and liquidate ex- 
pences effeiring thereto, and of the ſaid bond 
itſelf, and of the inſtrument of. ſafine fol- 
lowing thereupon, in ſo far only as can be 
extended to the ſums hereby diſcharged ; ſo 
that the ſame bond and ſaſine is, from this 
time forth, to be reſtricted to, and to {tand 
only for 40,000 merks of principal ſum, and 
an annualrent of 2000 merks yearly, and the 
proportional part of the expences and term- 
ly failzies effeiring thereto; but alſo I, by 
theſe preſents, renounce, &'c. from me, &. 
the foreſaid annualrent,” as in the preceeding 
ſtile of diſcharge and renunciation. 

A grant of redemption, diſcharge and re- 
nunciation. of a wadſet, granted by a factor, 
the lands being holden of the wadſetter's ſu- 
perior, is in this form; * Be it known, 
c. me A. factor and commiſſioner ſpecially 
-* conſtituted by B. for uplifting and receiving 
* all and whatſoever ſums of money, both 
principal, annualrents, and back-tack-duties 
« reſting unpaid, or that ſhould be reſting to 
the ſaid B. by bonds, or by contracts of 
* wadſet, decreets, or otherways, by Whatſo- 
ever perſon or perſons, and ſpecially, with- 
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the ſum of 


ok the ſaid B. of the ſum of 


r 
ont prejudice to the general ty fo reſaid, of 
due by C. and, upon re- 
ceiving payment, to grant diſcharges and re- 
nunciations, one or more, and ſuch other 
writs as ſhould be requiſite, and to oblige 
him and his ſucceſſors in abſolute warrandice 
thereof, conform to the factory and commiſ- 
ſion granted by B. to me, of the date regi- 
ſtred Foraſmuchas, (Here was narra- 
ted a contract of wadjet in common form) 
And feeing the ſaid C. hath made payment to 
me, by order from, and in name and behalf 
as a part 
of the ſaid ſum, and of the annualrents or 


 back-tack-duties of the ſaid whole ſum, ex- 
tending to 


from Martinmas 17 62. to 
Whitſunday laſt in this inſtant year 1764. 
the back-tack-duties preceeding Martinmas 


laſt being paid then and before to the ſaid B. 
himſelf, conform to his difcharges given 


thereof; and which ſum of as principal, 


and —— as back - tack- duties, I have applied 


and employed to the uſe and behoof of the 
ſaid B. and for doing his neceſſary affairs; 


therefore wit ye me, as factor and commiſſio- 


ner foreſaid, and as having power in manner 
above mentioned, to have granted and con- 


feſſed, as I, by theſe preſents, grant and con- 


feſs the lands, barony, and other annualrent- 


wadſet, as faid is, in fo far as concerns the 
ſaid ſum of — and by- run back-tack- 
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duties tilt Whitſunday laſt in this inſtant yeit 
* 1764. to be duly. and lawfully redeemed fron 
the ſaid B. my conftituent, by the faid C 
And, in teſtimony. thereof, 1 do hereby not 
© only. exoner, quit-claim, and {imply diſcharge 
the ſaid C. his heirs and executors, of the 
ſum of as a part of the fum of 
and of the whole annualrents of the {ad 
principal ſum of till Whitſunday lat, 

* and of of the faid back-tack-duty year. 
ly, effeiring to the ſum now paid, in all time 
after Whitſunday laſt, and of a proportional 
part of the termly failzie effeiring thereto, and 
* of the foreſaid contract itſelf, and regiſtration 
following thereupon, in ſo far only as may be 
extended to. the ſums hereby diſcharged, {© 
that the ſame contract of wadſet and back 
tack- duty, and reverſion, is, from this time 
forth, to be reſtricted, and to ſtand only for 
1 of principal ſum, and - of back- 
*tack-duty-yearly; but alſo I, as having pos- 
* er in manner above expreſſed, do, by theſe 
*-preſents, renounce; quit-claim, and ſimply o- 
ver- give, from the ſaid B. my conſtituent, 
his heirs and aſſignies, to and in favour of 
the ſaid C. his heirs of tailzie and proviſion 
«ſucceeding to him in his lands and eſtate of 
6 the lands, barony, and others abore 
mentioned, following thereupon, and whole 
obligation thereof conceived in fayours of 
* the ſaid B. and that allenarly in ſo far 2 
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© concerns the ſaid ſum of and back 
tack-duty hereby diſcharged, as ſaid is. 
And that he may be fully denuded of the 
© wadſet, ſo far as concerns the ſum now 
© diſcharged, I, by theſe prefents, as having 
power in manner above expreſſed, now, as 
if the ſaid B. were already infeft and ſeized 
in the lands and barony, and then as now, 
make and conſtitute” and every one 
of them, conjunctly and ſeverally, his very 
lawful procurators for him, and me as his 
commiſſioner, and in our name, to reſign, . 
ſurrender, over-give and deliver, and J, as 
having power in manner above mentioned, 
do hereby reſign, c. all and whole che 
lands and barony, and others above rehear- 
ſed, contained in- the foreſaid contract of 
wadſet right, in ſo far as concerns the ſaid 
ſum of in the hands of my ſaid con- 
ſtituents, immediate lawful ſupperiors there- 
of, preſently being, or that ſhall happen to 
be for the time, or of his and their com- 
miſſioners having power to receive reſigna- 
tions in his or their names, in favour, and 
for new: infeftment of the ſame, to be 
made and granted to the ſaid C. and his hers - 
of tailzie and proviſion ſucceeding to him 
in his lands and eſtate of D. to the effect 
that the foreſaid lands and barony of 7. 
and others contained in the foreſaid wadſet, 
may be bruiked and poſſeſſed, by him and his 
foreſaids, free of the. burden of the ſaid 
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6 now paid and renounced, m all time 
coming, and thereupon to take inſtruments, 
and to do every thing needful thereanent, 
that I, or my ſaid conſtituent, may do our- 
ſelves if we were preſent, and which l pro- 
« miſe to ratify: Which - diſcharge, renuncia- 
tion and reſignation above written, I, by vir«. 
tue of the foreſaid factory and commiſſion, 
and power given to me thereby, bind and 
«oblige the ſaid B. his heirs and execurors, 


to warrant to the ſaid C. and his foreſaids. 
at all hands, and againſt all deadly: Likeas I 

bind and oblige me, my heirs and execu- 
tors, to cauſe the ſaid B. and his heirs, re- 
new this preſent diſcharge and renunciati- 
on, Whenever we ſhall be deſired for that 
effect, till. the ſaid C. and his foreſaids be 
ſufficientiy ſecured thereanent. Regiſtrati- 

on in the books of council and ſeſſion, ge⸗ 
neral or particular regiſter of renunciations, 
ſaſines, &'c. or any other competent regi- 
ſter within Scotland, therein to remain ad 
* futuram rei memoriam, and letters, if need 
S be. 

A creditor baving adjudged the lands and 


eſtate belonging to the principal and cautio- 
ners, he, at the earneſt deſire of the prin - 
.cipal, being to diſcharge one of the cautio- 
ners, and to ' renounce the benefit of the ap- 


priſing, in ſo far as concerns his lands, the 


tenor of this diſcharge and renunciation is a 


«Be 


follows, 


the 


1 


* Be it known, &'c. me A. Foraſinuc has 
(Here narrate the bond and appriſing, and o- 

* ther diligence, with the decreet, aſſionation 
* or tranſlation made to the diſcharger And 
 Jeerng I the ſaid A. am ſo far ſatisfied with 
ecurity I have of the lands and eſtate 

* which did belong to, and were compriſcd 
from B. principal debitor, and his other cau- 
* ttoners, for the ſaid debt, that I do not in- 
tend to uſe any diligence for the fame a- 
gainſt C. or any of the repreſentatives of the 
* faid deccaſt C. his father, but am willing to 
grant the diſcharge underwritten; therefore, 
* ewit ye me, at the deſire, and with the ſpecial 
advice and conſent of the ſaid B. to have not 
* only exonered and diſcharged, as I, by thefe 
* preſents, with conſent foreſaid, exoner and 
* diſcharge the ſaid C. his heirs and executors, 
and all the repreſentatives of the ſaid de- 
* cealt C. of all action and execution com- 
* petent to me againſt them, by virtue of the 
bond above mentioned, granted to the ſaid 
* umquhile or by virtue of the com- 


* prifing following thereupon, whereunto I 


* have right in manner above written, for 
* now and ever; but alſo, to have renounced, 
quit: claimed, and {imply difcharged and over- 
given, as I. by theſe preſents, &'c. all right 

and intereſt that I the ſaid A. by virtue of 

the compriſing above mentioned, and diſ- 
' Poſition and other conveyances made to 
me of the ſame, have or can pretend to the 
© lands. 


6 26) 
lands and others above rehearſed, or to any 
part thereof, which pertained to and were 
* appriſed from the ſaid deceaſt C. his heirs 
and fucceflors, for now and ever. Which 
* diſcharge and renunciation, I the ſaid 4. 
* bind and oblige me, my heirs and execu- 
tors, to warrant from my. own proper fat 
and deed allenarly, fo wit, that | have not 
granted, and that I, nor my foretaids, ſhall 
not grant any right or difpui:*1011 of the fore- 
* ſaid appriſing and ground thereot, that may 
be hurtful or preiudicial hereto in any 
fort, declaring, nevertheleſs, that theſe pre- 
ſents are granted by me without receiving 
of any money, or gratuity, or good deed, but 
freely and williagly, at the earneſt deſire 
and requeſt of the ſaid B. and with his con- 
ſent: And farther, it is hereby provided 
that, in caſe theſe preſents ſhall be obtrudad 
© againſt me in any action purſued, or to be 
purſued, at the inſtance of me, my heirs or 
© aflignies, againſt rhe tenants or intromit- 
ters with the mails and duties of the pther 
lands contained in the ſaid appriſing, and 
of the lands contained in another eomprt- 


ſing led for the ſame ſum, againſt the faid I. 


* the principal debitor, in any action purlu- 
*. ed, or to be purſued, againſt his repreſents: 
© tives, or the repreſentatives of any other 
of the cautioners, then, and in tha cake, 
„the ſame ſhall be null, and of none 2-41, 
force, ſtrengtb, nor effect, as if i © 7 
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been granted, and ſhall not militate againſt 
* me, to hinder or ſtop any action or execu- 
tion againſt the repreſentatives of the prin- 
cipal debitor, or the other cautioners, or 
« againſt their means, lands, or eſtate: But 
that I may, notwithſtanding hereof, ſtill uſe 
« diligence againſt them for their lands, and 
for recovering payment of the ſums above 
mentioned, ſiklike, and as freely, in all re- 
ſpects, as if theſe preſents had never been 
granted; upon which expreſs proviſion this 
« diſcharge is granted and accepted, and no 
other ways Regiſtration for. preſervation 
allenarly. 

One having acquired right by adjudication 
or diſpoſition to ſome lands, or got diſpoſi- 
tion of the like diligence for farther corro- 
boration of his rights, obtains a gift of the 
ward, non- entry, or the like caſualtics, of 
the whole lands and eſtate that belong to 
the proprietor from whom the lands were 
adjudged : Theſe gifts do affect the whole 
eſtate, wherefore the proprietor, for certain 
onerous cauſes, obtains from the donatar, 
his creditor, a diſcharge of the ſame, in fo 
far as concerns his eſtate not adjudged, and 
a declaration that they ſhall only be made uſe 
of for the better ſecuring of the rights ot the 
lands adjudged : Which diſcharge aud decla- 
ration is in the form and ſtile unden written. 

* Be it known, Cc. me A. Toraſiuuc has, 
(Here the ſaid rights, diſpoſition and gifis were 

* mars 


— — —— 


— — — 


„ren 


2 WE ... re: 


| 
| 


” TS KY TE — Sy 


Oo EY Ws. \3 Ws fo to Res on is WE. NR. TH 


(228 7} 
narrated in the common form, and then fellows 
the cauſe and motive in this ſtile And ſeeing 
it is not our intention to make ule of the 
foreſaid rights, but only for ſecuring us, 
and our faid ſon, in the lands and others a- 
bove mentioned, acquired by us from the 
ſaid B. viz. (Here the whole lands to which'the 
creditor had right, and were agreed ſhould re. 
main with him, by virtue of his rights fereſaid, 
were narrated.) whereunto we have right 
by the ſeveral diſpoſitions granted to us by 
the ſaid B. with conſent of the perſons 
therein named: And that it is conditioned 
we ſhould diſcharge action, both perſonal and 
real, competent to us againit the faid g. 
or any others who -are bound, or may be 
liable for the debts above mentioned, and 
againſt their eſtate, both heritable and move- 
able, by virtue of the gifts of ward, non- 
entry, relief and marriage, and adjudicati- 
ons above mentioned, and to make no o- 
ther uſe thereef, but in ſo far as the ſame 
may operate for our farther ſecurity of the 


lands and others above rehearſed, diſponed 


to us, and our ſaid fon, by —— in manner 
above expreſſed; therefore, wit ye us, as ha- 
ving right in manner above written, to have 
exonered, quit-claimed, and ſimply diſchar- 
ged, litkeas we, &'c. the ſaid B. and all the 
repreſentatives of his ſaid deceaſt father, 
and his and their heirs and executors, and 


and all perſons that are bound for them 5 8 
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* debts above ſpecified, of all perſonal executi- 


on competent, or that may be competent to 


aus, or to our faid fon, againſt them, or any 
of them, upon the rights above narrated; and 


t alſo of all real execution competent, or that 
© may be competent to us, or to our ſaid ſon, 
againſt the faid B. his other lands and eſtate, 
« preſently pertaining, or which ſhall happen to 
«pertain to. him, except allenarly againſt the 
lands and others above mentioned, wich the 
* pertinents diſponed to us by the faid —— 
For farther ſecurity hereof it ſhall be lawful 
to us, and our ſaid ſon, and our heirs and ſuc- 
* ceſſors, notwithſtanding of this preſent diſ- 
charge, to appriſe or adjudge the fame upon 
* the debts above written, whereupon there is 
no adju lication as yet, and to uſe what far- 
ther execution ſhall be neceſſary in order 


* thereto, or to bruik and poſſeſs the ſame- 


lands and others foreſaid, diſponed to us by 
virtue of the adjudication above ſpecified, 
and rights above mentioned, granted to us of 


the ſame, notwithſtanding of this preſent diſ- 


* charge, which _we ſhall only be obliged to 
* warrant under the. conditions and quality 
above mentioned, from our own and our 
* aid ſon's proper facts and deeds allenarly. 
It is always. hereby declared, that this pre- 
*ſent difcharge ſhall noways hinder nor pre- 
judge the ſaid B. as to any relief competent 
to him from the perſons above named, or 
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* any of them, or their repreſentatives, who 
* ſtood bound for the debts above expreſſed. 


When lands being wadſet, or diſponed un- 


der reverſion, the parties after ward agree that 


this right be converted into an irredeemable 


one, this is done by the creditor's purchaſing 


from the wadſetter a diſcharge of the reverſ- 
on: The ſtile whereof is as follows. * Be it 
* known, Oc. me A. Foraſmuchas I, by my 


«* diſpoſition of the date 


c 
. 
0 
c 
0 
c 
* 
0 
c 
c 
0 
0 
c 
c 
0 
c 
C 
c 
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fold, annalzied 
and diſponed to B. heritably under reverſi- 
on, all and ſundry the lands and barony of 
and bound and obliged me, my heirs 
and ſucceſſors, to duly and lawfully infeft 
and ſeize the ſaid B. and his foreſaids, in all 
and whole and made, conſtitute and 
ordained C. procurator for reſigning thereof 
in the ſuperior's hands in his favour : Reſer- 
ving always to me, Oc. (Here take in the 
rejervations and clauſe of reverſion) And with 
the other proviſions and conditions mentions 
ed and ſet down in the ſaid diſpoſition, as the 
ſame at more length bears: And nao, for 
certain cauſes and conſiderations, 20, ye Me 
to have exonered, diſcharged and over-gi- 
ven, /ikeas, &c. to and in favour of the ſaid 
B. the reverſion, proviſion, and condition ot 
reverſion above written, contained in the faid 
diſpoſition and right, made and granted by 
me to the ſaid B. of the lands aud others 4. 


« boye ſpecified, and tithes thereof, and in the 


procu- 
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procuratory of reſignation, and infeftments 
following thereupon, and of all right of re- 
demption competent, or that anyways may be 
competent to me, for the redemption of the 
ſaid lands and others foreſaid, with the per- 
tinents, or any part thereof, and tithes of 
the ſame, from the ſaid B. and his forefaids,. 
by whatfoever manner of way, in time co- 
ming. And I do hereby will and conſent, 
that the lands and others above written, and 
tithes thereof, abide and remain with the 
lad and his forefaids, heritably and. 


irredeemably, without any manner of rever- 
ſion, redemption or regreſs whatſoever, ſick- 


like, and in the ſame manner, as if the fore- 


ſaid proviſion and condition of reverſion haÞP 
not been contained in the faid diſpoſition, 


procuratory of reſignation, and infeftments 
followiug thereupon ; reſerving always to me 


the faid A. and my foreſaids, the other pro- 


viſions and conditions contained in the ſaid 


diſpoſition and right, which ſhall remain 
unhurt hereby; fo that it is declared that 


there is nothing hereby renounced and diſ- 
charged, but only the reverſion and right 


© of redemption; which right, renunciation, 


© and diſcharge of the faid reverſion and ri, ht 
ot redemprion, I bind and oblige me, my 
© heirs and ſucceſſors, to warrant to the ſaid 


B. and his foreſaids, to be free, ſafe and ſure, 
From all facts and deeds done, or to be done 


| © #5 og by 
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by me, or by my foreſaids, that may be hurt- 
ful or- prejudicial hereto in any fort.” Re- 
giſtration. 

There is a reverſion competent to the de- 
bitor, and his heir, to lands appriſed or adjudg- 
ed, and that for five or ten years after leading 
theſe real diligences; after which time all 
right of reverſion is exptred: However, it is 
proper that the appriſer purchaſe the good- 
will of the debitor, or of his heir, which is 
done by granting a renunciation of all right 
he bas, or may pretend to the eſtate compri- 
fed. This renunciation and good-will, in fa- 
vour of a fingular ſucceſſor, is in this ſtile, 
Be it known, &'c. me A. brother-german 
and apparent heir to the deceaſt with 
the ſpecial advice and conſent of A. my eld- 

eſt lawful ſon, and me the ſaid A. for my- 
ſelf, and us both with one conſent, foraf- 
muchas B. hath acquired right to ſeveral ap- 
priſings of all and whole the lands and ba- 
rony of with the meſſuages, & c. And 
ve conſidering that the ſaid B. hath given 
out great and conſiderable ſums for the ac- 
quiring of theſe appriſings, and other real 
diligences that affected the ſaid eſtate, which 
are far above the real value of the ſame; 4s 
alſo conſidering that the ſaid B. is our near 
kinſman, being, by his grandmother, deſcend- 
ed of the family of A. and did, after. pur- 
chaſing. of all the ſaid detys and abgene 
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©{tiſl allow to the faid a freedom for 
© his perſon, and did not trouble him with 
« caption, and that it is more kindly and na- 
« tural that rhe faid B. and his foreſaids, bruik 
and enjoy the ſaid eftate of B. than a ſtran- 
ger, it being abſolutely impoſhble for us, or 


either of us to redeem the ſaid diligences, tho? 


© they were under reverſion, the debts where- 
© upon they proceed far exceeding the value 
«© thereof, ſo that we can neither poſſeſs the 
«* ſame, nor no part thereof, ourſelves, nor 
get any benciit by quitting, our kindneſs ta 
© the reverſion thereof; therefore <oit ye ws, 
both with one conſent, to have given and 
granted, as we, by theſe preſents, renounce, 
to and in favour of the faid-B. and his heirs 
and afſignies mentioned in the foreſaid ſecu- 
© rities, all kindneſs and title whatſoever, that 
© we, or either of us, or our heirs or poſteri- 


ty, may have to the foreſaid eſtate of B. and 


*- back bond above mentioned; and we are con- 


tent that the ſame be poſſeſſed by him, and 


* his heirs, and their tenants, peaccably, in all 


time coming, and we renounce the ſame to- 
him with our bleſſing and beniſon, and good- - 
wilt for now and ever; and we bind and}. 
* oblige us, conjunctiy and ſeverally, our heirs, 


La 


ſucceſſors and executors, never to trouble nor 
moleſt him, nor his tenants, nor cottars, in 
the peaceable poſſeſſion and enjoying there- 


* 


of, for now and ever; nor anyways quarrel. 
* nor impugn the rights and diligences acqui- - 
U 3. red, 


a 
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red, or to be acquired by him: Aud we de- 
glare that we look upon Him, and deſire that 
he be holden and eſteemed, in all time co- 


*- ming, as heritable proprietor of the ſaid lands 


*-and barony, and we wiſh that the ſame may 
* be bruiked by him; and his forefaids, as 
* their own proper heritage, at their pleaſure, 
« perpetually in all time coming; and we re- 


* nounce and give over any right or pretenſi- 


on that we, or our foreſaids, have, or may 


have, or to the premiſſes claim right, or to 


the ſaid backbbnd, perpetually in all time 
coming.“ In this caſe a reſignation ad per- 


petuam remanentiam was theught proper, be- 


cauſe it ſeems the appriſer had purchaſed 


right to the ſuperiority of the lands or an- 


nualrent. 
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A DiscHARGE of an Obligement of 
Warrandice in a Contract, whereby 
the Party now diſcharged was bound 
to relieve the Party diſcharging of all 
public Burdens due to the Miniſter out 


of certain Lands diſponed, and that 


for Years preceeding and in Time com- 
mg. * 


0 BE it known, c. me A. heir by pro- 
+ greſs to the deceaſt A. my grandfa- - 
ther, to whom, and in whoſe favonr, the 
« procuratory of reſignation after mentioned 
is made and granted: Fora/muchas. the de- 
« cealt B. by a procuratory of reſignation, 
ſubſcribed with his hand, of the date the 
* —— day of bound and obliged him, 
his heirs and fucceffors, to have made due 
* and lawful reſignation of all and whole the 
* town and lands of — — — with the 
manor- place, ©*c. together with the teind- 
* ſheaves thereof, and with the right and 
* privilege of free barony, free regality, . 
* chapel and chancellary, within the whole 
* bounds of the faid lands, or any part there- - 
tion 


* tion of the ſaid 
ſignies under written, from all taxation; 
ſtates- ſtents, contributions, and other bur. 
dens and impoſitions whatſoever, and from 


. C is 3 


all juriſdiction ordinary and extraordinary, 
and from all compearance before any judge 
or judges whatſoever within. this realn, 
ſubmitting them to his majeſty, and lords 


of his majelty's ſecret council and ſ-ſſton, 
allenarly; and with the exemption of the 


tenants and poſſeilors of the faid lands 
from all compearance before whatſoever 
judge or judges, criminal or civil, ſpiriwal 


or temporal, except before the lords of his 


majeſty's ſecret council and ſeſſion, dif- 


charging likeways all other judges from all 
calling or purſuing of the ſaid decealt 4. 


and his foreſaids, and of their officers in 
that part, for ever, and with the right and 
privilege to buy and ſell within all parts ot 


this realm, without payment of ſeveral cu- 


{toms, conform ta the tenor of the infeft- 
ment granted to the ſaid B. and his predecel- 
ſors thereupon, in the hands of our ſovercigi 
lord, in favour, and for new infeftment 
of the ſame, to be made, given and grant- 
ed to the ſaid A. his heirs and aſſignies 
whatſoever, heritably, ro be holden of our 
ſaid ſovereign lord for the yearly pay ment 


of the duties reſpecive underwritten, 2:7. 
for the lands reſhective above ipecificd, witl 
« the falmon-fiſhing, woods, privileges and 


pertineuts 


his heirs and ac. 


6 


* pertinents thereof, the ſum of 26 6. 8 4. 


Scots money, at Whitſunday and Martinmas» 
by equal portions, in name of 'feu-farm, and 
for the relieving of the ſaid B. his heirs and 
ſucceſſors, of that part of the feu- duty of 
« 500 merks money foreſaid, then addebt- 
* ed by him to his majeſty, for the lands, 
« Jord{hip, and barony of — 
* whereot the barony of — is part 
and pertinent by annexation, conſo m to 
the infeftments granted to the ſaid B. and 
« his predeceſſors thereupon, without dor- 
« bling of the feu-mail at the entry of the 
* heirs or ſucceflors of the faid 4. and alſo 
the ſaid A. and his foreſaids, paying yearly: 
for all and ſundry the teind- ſhea ves of the 
lands above ſpecified, with their pertinents, 
to the miniſters to be lawfully provided, 
admitted, and actually ſerving the cure ar 
the kirk of M. for the time, the ſum of 
four merks money above written, at. the 
term of Martinmas allenarly, and that for 
© all other duty, exaction, ſervice or bur- 


den that may be aſked, by whatſoever other 


* perſon or perſons, forth of the lands, teind- 
« ſheaves, and others above written, in all 
time thereafter ; and the faid B. granted a 
* procuratory of reſignation to the effect a- 
bove mentioned: And which refignation, and 
infeftment to follow thereupon, and all 
and ſundry the lands, fiſhing, teind-ſheaves, 
* and others above ſpecified, with their privi- 
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leges and pertinents above mentioned, the 


* faid B. bound and obliged him, his heirs | 


and ſucceſſors whatſoever, to warrant, ac- 
* quit and defend to the faid A. and his fore- 
* faids, from all facts and deeds done by the 
* faid B. and umquhile . his good- 
fire's brother, and to have been done by 
the ſaid B. granter of the ſaid procuratory, 
his heirs and ſucceſſors, in any time then 
* bygune and to come: And alſo, he bound 
and obliged him, and his forefaids, to war- 
rant that the infeftment above written was 
« made and granted withont any diminuticn 
of the rental of the lands, and others abore 
* ſpecified ;' and from all action that might 
be purſued by his highneſs, or his ſucceſſors, 
or by any other perſon or perfons whatſoe- 
« yer, for the eviction of the ſaid lands, and 
* others foreſaid, or any part thereof, thro” 
© the diminution of the rental of the fame, 
Amd liteways, the ſaid B. bound and obliged 
him, and his foreſaids, ro warrant and re- 
© leve- the faid D. and his foreſaids, at the 
© hands of the miniſter of the ſaid kirk of 
M. then preſent and to come, and others 
+ having the right and power; and from all 
other duty and exaction whatſoever, t!at 


they may claim for the teind- ſheaves above 


« ſpecified, except allenarly the ſaid yearly du- 
ty of 4 merks money above written, at the 
term above expreſſed ; with this provijim, 


that the limitation and reſtriction of the faid 


© Warancice, 
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* warrandiee, in manner above ſpecified, ſhould 
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noways be hurtful or prejudicial to the 
clautes of warrandice contained in the old 
infeftments granted to the authors and pre- 
deceſſors of the ſaid A. of the lands and 
others above ſpeciſied, by the lords of 
St. John and preceptors of Torphichen, as 
the foreſaid procuratory of reſignation more 
fully proports: Liteas, upon the 13th 
day of March 1617 years, there was a de- 
creet of ſuſpenſion pronounced by che lords 
of council and ſeſſion, at the inſtance of 
the ſaid D. and &c. whereby the ſaid lords 
decerned and ordained the faid C. for him- 
ſelf, and taking burden upon him for 7. C. 
his eldeſt ſon and apparent heir, and as fa- 
ther, tutor and adminiſtrator to him, and 
the ſaid C. for himſelf, their heirs, ex- 
ecutors and ſucceſſors, to pay and deliver 
yearly, and each year, in all time thereatter, 
to the ſaid and — their heirs, 
executors or aſhgnies, the ſum of fifty 
pounds money of this. realm, upon the firit 
day of April yearly in all time thereafter, 
the firſt term's payment thereof to begin 
upon the firſt day of April 1617, and that 
in full contentation, complcat payment and 
ſatisfaction of the warrandice contained in 
the ſaid procuratory of reſignation, granted 
by the ſaid C. to the forenamed perſons, 
concerning their relief of the ſaid miniſter's 


* {tipend at M. then preſent and to come; 


« with 
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e with this ſpecial proviſion and condition, 
Thar, if the ſaid C. his ſon, and their fore. 
ſaids, contented and paid yearly, and each 
year, in all time thereafter, to the ſaid 
— and ---- and their 
foreſaids, the ſum of 50 merks Scots, or to 


any other having power to receive the ſane, 


within the towns of Edinburgh or Leith, 
(which, with conſent of the faid parties, 
were places deſigned for that effect) in the 


month of before the riſing of the ſeſ- 


ſion in the ſaid month, and that upon the te- 
« quiſition of eight days, which was to have 
been lawfully made by the ſaid ---- and their 
« foreſaids, to the ſaid C. his faid fon, and 
their foreſaids, in that caſe the ſaid C. his 
* faid ſon, and foreſaids, to be free of the {aid 
* ſum of 50 pounds, and no otherways ; the 
< firſt year's payment of the ſaid ſum of 50 
* merks to begin in the month of ------ 1617. 
* which was for the crop 1616. for which 
« ſum of 50 merks, for the ſaid crop 1616. 

the ſaid Lords decerned the ſaid C. his {aid 

« ſon, and their foreſaids, to pay the ſame 

© to IF, D. advocate, in name of the faid 

© —— and — . And ficklike yearly there- 

after, during the ſaid . D. his abiding in 
Edinburgh, and fo long as he ſhould have 
| „ to receive the ſame, and, after 

him, to any others having their power: And 

therefore the ſaid Lords of council and ſeſ- 

ſion, of conſent of the {aid —— for = 
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the Gid A. of, G. by my diſcharge, of the 


(62 | 
elf, and taking burden upon him for the o- 
ther perſons above written, and of the ſaid 
I. D. ſuſpended ſimpliciter the letters of 
horning raiſed by them againſt the ſaid C. 


ſo far as concerned the ſaid ſum of 100 merks, 
as that part of the ſaid ſum of 300 merks 


modified yearly for the faid miniſter at the 


* kirk of M. his ſtipend, and that for all time 


then bygone, and in time coming; and de- 
cerned the ſame, whole effect and execution 
thereof, to ceaſe in all time thereafter: And 


which decreet was transferred by the Lords 


of council and ſeſſion, at the inſtance of, &-c. 
ſon and heir ſerved and retoured to the ſaid 


** umquhile — the ſaid —— and —— acti- 


ve, againſt the then Lord T— as ſon and 
heir to the ſaid C. his father Paſſeoe, upon 


d deercet of 
transferring more fully dechares. -Likeas 1, 


date the 27th day of February 1669. did ex- 


-oner, quit- claim, and ſimply difcharge -— 


now Lord 7 — his heirs and ſucceſſors, of 


my juſt and equal third part of the ſaid ſum 


of 50 merks contained in the ſaid decreet re- 


covered againſt his grandfather, and that for 


all years and terms preceeding Whitfunday 
in the year 1669. and of the ſaid decreet it- 
ſelf, with all that had followed, or might 


follow upon the ſame, in ſo far as might or 
* could be extended to my third part of the 


A * ſaid 


_—_—_ —— OO — — — 
- 


( 242 ) 
*-ſaid 50 merks for the years above ſpecified, 
thereby diſcharged, as in the forefaid diſ- 


charge at more length is expreſſed. And, 


in like manner, upon the 1oth day of March 
© 1686. IJ, as heir ſerved and retoured to the 
deceaſt A. my father, who was heir ſerved 
and retoured to the ſaid umquhile A. his fa- 
ther and my grandfather, obtained a decreet 
before the Lords of council and ſeſſion a- 
gainſt B. now of as heir ſerved and re- 
* toured to the ſaid deceaſt B. his grandfather, 


whereby the ſaid Lords of council and ſeſ- 


ſion found and declared, that, in reſpect of 
the ſpecial clauſe of warrandice above men- 
. tioned, the faid B. was liable to make pay- 
ment to me of one boll, three firlots, and 
one lippy of bear, and three bolls, two fir- 
lots, and three lippies of meal, and of the 
ſum of 45 J. 10s. 6 d. of ſilver ſtipend, with 


A * * „ A * 


the deduction of the ſaid 4 merks, and that 


«* from. the year 1664. to the year 1680. in- 
cluſtve, and thereafter, And the ſaid Lords 
found and declared, that my proportion of 
the miniſter's ſtipend of M. is one boll, three 
« firlots, one lippy, and three fourth parts of 
a lippy of bear, and three bolls, two firlots, 
three lippies and an half 'lippy, and two 
ninth parts of à fourth part of a lippy of 
meal; and of the ſum of 48 J. 3 3. 10 d. and 
an halfpenny, and a ninth part of fix far- 
things, ' with the ninth part of a rsd 
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which the ſaid Lords found and declared Thad 
conſtantly paid to the miniſter of M. And, 
in like manner, the ſaid Lords modified the 
ſum of 4 /. 3 5. 4 d. for each boll-gt bear 
and meal. over-head, for all, years then by- 
gone, and in time coming; and decerned and 
« ordained the ſaid B. heir ſerved and retour- 
ed to his father and oye, and heir by 
« progreſs ſerved and retoured to the. ſaid de- 
* ceailt —— to make payment to me of the 
x ſum of 21. 1 f. 8 d. as the price of 1 bol, 
3 firlots, and 1 lippy ef bear, and of 
53 bolls, 2 firlots, 3 lippies of meal, at 4 
* 35. 4d. the boll, being 5 bolls, 1 firlot, and 
* 1 peck, and that yearly, for the year of God 
1664. and whole. tublequent years, till the 
* year 1680. extending the prices of the ſaid 
* vicual to the, ſum of 3761. 5.4: 4 d. Scots 
money. And alſo to make payment tome 
of — ſum of 45:1. 10-8. 6 d. of filver ſti 
pend, payable, and paid by me to the ſaid | 
* miniſter. of M. by and attour the 4 merh, | 
* and that particularly for the ſaid year 11664. | 
© and; ſubſequent years, till the foreſaid year 
* 1680; [a6 oy extending the ſaid filver ſti- 
© pend, during that ſpace, to the ſum of 7731. 
18 5. 6 d. and alſo extending the ſaid prices 
* of the victual and ſilver ſtipend duty, _ 
* ſpice foreſaid, to the ſum of '1150 /, | 
. * 10d. And allo the ſaid Lords decerned * 
ordained the ſaid B. to warrant, relieve, and 
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an 
ſkaithleſs keep me at the hand of the ſaid 


miniſter of M. preſent and to come, of the 
ſaid ſtipend, victual and money, payable by 


me to them, exeept the faid 4 meris yearly, 
or otherways to make payment to me of the 


ſum of 22 J. 2 5. 8 dl. as the price of the ſaid 
1 bol, 3 firlots, and 1 kppy of bear, and of 


3 bolls, 2 firlots, and 3 lippies of meal, be- 


ing 5 bolls, 1 firlot, and 1 peck of victual, 
at 4% 35. 4 d. the boll. And likeways to 
make payment of the ſum of 45 l. 10 f. 6d. 
of ſtipend, by and attour the ſaid 4 merks, and 
that yearly, ſince the ſaid year 1-680. and in time 
coming, ay and while | be relie ved of the lame, 
as the ſaid decreet more fully proports. And 
- now, ſeeing that the faid B. bath made pay- 
ment to me of the ſum of - for grant- 


ing of the diſcharge after mentioned, where- 


with I hold me well contented-and ſatisfied, 
' therefore voi ye me to have exonered, Cc. 
the ſaid B. his heirs and execurors, and all 
others the repreſentatives of his ſaid deceaſt 


grandfather, of that part of the clauſe of 
warrandice above mentioned, whereby the 
ſaid B. was obliged to relieve the ſaid A. my 
grandfather, and his heirs, at the hands of 
the miniſter of M. then preſent and to come, 


and others having the right and power, from 
all other duty and exaction whatſoever, that 
they might claim for the teind- ſheaves abore 


ſpecified, except allenarly the ſaid duty of 4 


 %. mers, 


een 

merks, and that not only for all evictions that 
are by paſt, but for all that may hereafter 
happen by ſupervenient laws, or otherways, 
and of the decreet above mentioned, 'obtain- 
ed at the inſtance of my ſaid grandtather, 
in the year 1617. and of the decreet of 
transferring thereof, likeways obtained by 
him in the foreſaid year 1624. and of the 
other decreet above wr itten, obtained at my 
inſtance againſt the ſaid B. in the year 1686. 

and of all action and execution competent, 

or that may be competent to me, my heirs 
or aſſignies, againſt the ſaid B. his heirs and 
ſucceſſors upon the clauſe of warrandice a- 
bove mentioned, in relation to the teind- 
ſheaves of the lands, and others diſponed by 
his grandfather to my grandfather, or by 
virtue of the decreets above ſpecified, or a- 
ny of them, for now and cver. Which diſ- 
charge above written, I bind and oblige me, 
my heirs and ſucceſſors, to warrant to the 
ſaid B. and his foreſaids, and to all the re- 
preſentatives of his ſaid grandfather, to be 
a ſufficient exoneration concerning the pre- 
miſſes, at all hands, and againſt all deadly. 
Likeas J have delivered up to him an extract 
of the ſaid decreet of transferring in the 
* year 1624. with the extract of the decreet a- 
* bove mentioned, obtained at my own in- 
* ſtarice, to be kept or cancelled by him at 1 
* pleaſure, Mc. Regiſtration. 
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Te Stile of a general and mutual Dif. 
charge between-two Parties. 


5 AT Edinburgh, the day of —— 
5 years, clear compt and reckoning be- 
ing made betwixt A. on the one part, and 
5B. and — his ſpouſe on the other part, 
concerning all ſums of money, debts, compt, 
« reckoning, and others whatſoever, which 
* any of them may alk or. crave: from o- 
« thers,, for themſelves, or as reprefenting 
whatſoever perſon or perſons, by contract, 
bond, minute of contract, decreet, miſſive 
letters, compts, or whatſoever other mau- 
ner of way, right or title, for whatſoever 
cauſe or occaſion. bygone, preceeding. the 
date hereof, it is found that they are com- 
pletely ſatisfied and paid, every one of then 
of others, and that they have fulfilled to o- 
thers all bonds, obligations, conti acts, compts, 
and others granted by any of them to others, 
and which any of them may crave of others, 
by virtue of whatſecyer. right, or for whats 
ſoever cauſe or occaſion bygone, preceed- 
ing the day and date hereof. And there 
* fore the ſaid A. by thele preſents, exoners, 
« quit-claims, and ſimply diſcharges the 121 
* B. and his ſaid ſpouſe, their heirs, cxccu— 
tors, and all others whom it effeirs, ot 4 
, ſums of money, debts, COMPTs, reckonings, 

7 | | « obligeracnts, 
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-or alledged. in the contrary. 
manner, the ſaid A. binds. and obliges him, 
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obligements, and others whatſoever, which 


he for himſelf, or as having right from, or 
repreſenting whatſoever perſon or perſons, 


can aſk or crave of the ſaid B. and his fard 


ſpouſe, or their above ſpecified, by bond, 
contract, or: whatſoever: manner of way, 


right or title, for whatſoever- caufe or oec- 


cation bygone, preceeding the date hereof, . 
and of all writs made thereupon, and of all 
action, inſtance and execution competent, 
or that may be competent to them, by virtue 
of the ſame, with all that has followed, or 
may follow thereupon, for now and ever. 
Liteas, the ſaid B. for himſelf, and taking 
burden upon him for the ſaid 


his 
ſpouſe, and ſhe for herfelf, with his con- 


ſent, and they both with one conſent, by 


theſe- preſents, .exoner ¶ verbatim. as on A'S 


part) Ar alſe, both the ſaid parties declare, 
that this their general diſcharge ſhall be as 


ſufficient each of them to others, as if the 
lame were ſpecial and particular, where- 


anent they, for them and their above men- 
tioned, hereby diſpenſe, renouncing all ex- 


ceptions of the law that can be proponed 
And in lite 


his heirs, ſucceſſors and executors, to war- 


rant this diſcharge above written to be va- 

lid, good and ſufficient to the ſaid B, his 

{aid ſpouſe, and their above ſpecified, at all 

hands, and againſt all deadly, as law 7 
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And fiblike the ſaid B. for himfelf, and tal. 
ing burden upon him for the faid -———- 
his ſpouſe, and ſhe for herſelf with his con- 
ſent, and they both with one conſent, bind 
and oblige them, conjunctly and ſeverally, 
their heirs, ſucceſſors and executors, to 


be good, valid and ſufficient to the ſaid 4. 
and his foreſaids, at all hands, and againſt 
all deadly. It rs aways hereby provided and 
declared, that all diſcharges formerly ſub- 
**{cribed and delivered by any of the before- 
named perſons, ro others, ſhall noways be 
hurt nor prejudged by this preſent diſcharge, 
but ſhall ſtand valid and effectual notwith- 
* {landing thereof.“ Regiſtration for preler- 
vation, and letters, if need be. 

After the cloſe of a plea, xhich ended in 
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LY 


a-tranſaction, a mutual general diſcharge was 


in a more brief form thus* At „Cr. 
day of ———, Cc. Years, it is agreed be- 
*-rwixt A. on the one part, and B. on the o- 
ther part, that they ſhall grant mutual diſ- 
charges to each other in manner following, 
« t6 ꝛb it, the ſaid A. for himſelf, and as hving 
* right from or any of them, by thete 
preſents, exoners, quit-claims, and funply 
* diſcharges the ſaid B. his heirs and execu- 
tors, of all debts and ſums of | money, 
compts, reckonings, and every other thing 
* Whatſoever that he can aſk, claim or crave 
from the ſaid B. or can lay to his charge 
; [4 O 


warrant their diſcharge, above rehearſed, to 
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for whatſoever cauſe or occaſion bygone, 
« preceeding the date hereof, diſpenſing with 
© the generality, and admitting the ſame to 
be as valid and ſufficient as if every particu- 
lar were herein ſpecially mentioned and ex- 
preſſed; declaring, nevertheleſs, that this 
* diſcharge ſhall not prejudge the diſpoſition 
« and aſhgnation of this date, granted by the 
© ſaid A. to the ſaid B. And, on the other 
part, the ſaid B. exoners, quit-claims, Oc. 
* (verbatim as on A's part) And both parties 
* bind and oblige themſclves, Hhinc inde, to o- 
* thers, to warrant this preſent diſcharge to 
* one another, to be good and ſufficient exo- 
* nerations concerning the premiſſes, at all 
hands, and againſt all deadly. Regiſtrati- 
on, as above. N | 
When a cautioner or co-principal-pays tlie 
debt, the creditor gives him not only 2. diſ- 
charge of the bond, in ſo far as he ſtands. 
bound, but alſo an affignation to the full 
debt, and bond againſt the principal, or to 
the bond in fo far as the other co-principal 
is bound to relieve . him; which diſcharge 
and aſſignation is in this form: Be it known, 
Oc. Foraſmuchas, &c. ( Here narrate the bond, 
* with the clauſe of relief ſubjaned to the bond, 
* or the bond of relief apart, all in common 
* for.) And ſeeing the ſaid D. hath made 
payment to me, c. therefore, wit. ye Me, 
not only to have exonered, &*c. the laid D. 
* utioner above named, of the bond above 
mentioned. 
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E 
mentioned, and whole ſums of money, 
principal, annualrent, and liquidate expen- 
ces above ſpecified, contained therein, and 
* of all that has followed, or may follow there- 
* upon; but alſo, to have made and conſtituted, 
c. (Here follows the ſtile of an ordinary af. 
* fignatiom) ſurrogating and ſubſtituting the 
ſaid D. in my full right and place of the 
premiſſes, and that in fo far allenarly as the 
ſaid bond, and diligence to be done there- 
upon, may be extended againſt the ſaid B, 
principal debitor, but noways againſt the 
* faid cautioner, (or either of them) who is 
* diſcharged. in manner. above written, with 
power, G Mhich diſcharge and aſſigna- 
* tion I bind, c. to warrant in manner fol- 
* lowing, viz. the foreſaid diſcharge at all 
hands, and againſt all deadly, and the ſaid 
* aflignation from all facts and deeds done, 
and to be done, prejudicial hereto, allenarly, 
* to wit, that I have not made nor granted, 
* ec. any aſſignation, or other right or diſ- 
charge, except the diſcharge above written, 
that may be hurtfal, c. (as in the clauſe 
© of. warrandice of an ordinary aſſignation.) 

The reſtrictive clauſe, And that in ſo far 
allenarly, &'c. is, by ſome writers, placed im- 
mediately before the clauſe furrogating and 
febſtituting, &c. I. | | 

In place of the exception of the diſcharge 
out of the warrandice of the aſſignation, ſome 
Rut, after the ordinary and fimple clauſe ct 

* - Warrandice, 
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warrandice, a declaration, thus; Declaring 
« neyerthelefs, that my granting both a dif- 
charge and aſſignation ſhall in | Noways inter 
double warrandice againſt me. 

If the payer be a co- principal, and there 
be no written inſtruction of relief, in whole 
or part of the debt, the aſſignation is thus; 
« — Ceſſioners and aſſignies, in and to ſo much 
Jof the ſaid principal ſum of — and annual- 
rents thereof above mentioned, both bygone 
and in time coming, as the ſaid C. ſtands ob- 
liged to relieve him of by the bond above 
mentioned, and to a proportional part of the 
iquidate expences thereof, above ſpecified, 
efleiring thereto, and in and to the foreſaid 
bond, &'c. in fo far only as the fame may be 
extended againſt the ſaid C. for the ſums 


hereby aſſigned, and no farther, SUrroga- 
ting, ©. 


Of ASS$1GNATIONS compound. 


N aſſignation being a writ of convey- 
ance ſetting over a right of a moveable 
ſubject, we have formerly treated of ſimple 
aſſignations; it remains now that we account 
for compound ones. 

If perſonal diligence, as horning and cap- 
tion, be raiſed on the bond, or real diligence, 
a3 arreſtment and forthcoming, be uſed by 
the creditor, theſe reſpective diligences mull 
be narrated; and it is this chiefly which gives 


(' 282) 
to this conveyance the denomination of a com- 
pound writ. _ 

Aflignations are to be conſidered in three 
ſeveral forins, from which the variety proceeds; 
and that is, /, With reſpect to the granter. 
2diy, To the receiver. And, /aftly, With re- 
ſpect to the ſubject- matter conveyed. If the 
aſſignation is to be granted by the creditor 
himſelf, it is thus; Be it known to 
all men, by theſe preſents, me A. Fora/much- 
« as, (Here narrate the regiſtred bond, horn- 
ing, caption, arreſtment, . proceſs or decreet 
* of forthcoming, or the hike moveable diligence, 
in common form, and thereafter ſubſume) 
c 


And notti, ſeeing B. hath made payment to 

me of a certain ſum of money, Oc. there- 
fore, wit ye me, to have made and conltitu- 
© ted, as I, by theſe preſents, make and conſti- 
* rute the ſaid B. his heirs and donatars, my 
very lawful and irrevocable ceſſioners and aſ- 
ſignies, in and to, Mc.“ as in the ſtile of a 
ſimple aſſignation, page 71. And as to the 
diligence, you ſay, And in and to the fore- 
ſaid bond itſelf, decreet of regiſtration in- 
terponed thereto, letters of horning raiſed 
* thereupon, and executions thereof, with the 
© letters of caption following upon the fame. 
(And fo forth as to any other diligence) Surro- 
« gating, &c. with power, Oc. and, if need 
© be, to cauſe put the foreſaid letters of horn- 
© ing and caption to farther execution, ©'c. 


„and to uſe all manner of legal diligence, 
ee 
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ec. Or thus; © And to proſecute the fore- 

« ſaid arreſtment, and proceſs of forthcoming 
| « raiſed thereon.* The warrandice is the ſame 
as in a ſimple afſignation. © Liteas 1 have in- 
« ſtantly delivered, ©'c. (Here ſet down briefly 
the bond and mventary of the diligence follows- 
ine thereon ; or, which is ſhorter, ſay, * Likeas 
5 j have inſtantly delivered to the faid B. the 
«© whole writs above narrated, to be kept, c'. 

When the aſlignation is granted by the heir 
or executor, of the original creditor, there is 
no difference in the body of the aſſignation 
from what is above fet down, fave only the 
granter has the additional deſignation of Heir 
or executor, as is obſerved in the ſtile of diſ- 
charges. | | . 

If the aſſignation be made by a factor, he 
muſt have a ſpecial power and expreſs warrant, 
1 by his factory, to make conveyance of his 
= conſtituent's effects; for regularly ſuch power 
a is not implied in commiſſions and mandates. 
e The form of which is thus; Be it known, 
e- * &c, me A. as factor for B. ſpecially conſti- 
1- * tuted, with power to grant aſſignations and 
d | © other conveyances, in manner underwritten ; 
ae * foraſmuchas,” ¶ Here nat rate the bond, and 
ie. | fuch diligence as was done by the conſtituent, 
„and after which mention the factory, and ſpe- 
ed crally that power and faculty to aſſign, and 
mn- | next the diligence done by the factor, and then 
. | //ume) And now ſeeing that C. hath made 
cc, | payment to me, as factor for, and in name 
Oc. 1 and 
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| ( 254 ) 
and behalf of the ſaid B. of the ſum of. 
* therefore wit ye me, as factor foreſaid, and by 
virtue of the power and faculty given to me 
* hereanent, in manner above narrated, to have 
made and conſtituted, Oc. 

Tho? aſſignations by tutors, in name of 
their pupil, be not ſufficient and valid rights 
ante redditas rationes, yet theſe may, and are 
in uſe to be granted : 'The ſtile whereof, in 
, what concerns the way of naming the granter 
of the writ, is much of rhe tenor with that 
in diſcharges made by a tutor in name and be- 
Half of his pupil, which have been treated of 
already. 

The ſame may be ſaid of affignations by 
minors, with conſent of their curators, tho” 
in effect theſe are not ſo eaſily reduced, nor is 
the minor without good ground reponed againſt 
them. 

When the aflignation is granted by a wite, 
with conſent of her husband, the names of the 
granters are expreſſed as in diſcharges given by 
them: However, to illuſtrate this part of com- 
pound aſſignations, take the following example 
of an aſſignation to a bond of proviſion by a 
wife with conſent of her husband. Be it 
known, me A. youngeſt lawful daughter to 
the deceaſt B. with advice and conſent of C. 
my husband, for his intereit, and me the ſaid 
C. for myſelf, and for all right that J have, 
or can pretend to the ſums of money after 

mentioned, 
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mentioned, by aſſignation, diſpoſition, jure 

* mariti, or otherways, with conſent of, and 
| taking burden upon me for my ſaid ſpouſe, 
| * and we both with one conſent and aſſent; 
* foraſmuchas the ſaid deceaſt B. by his bond 
Hof proviſion, of the date bound and 
« obliged him, his heirs, ſucceſſors and execu- 
tors, to have made payment to me the ſaid 
« A. of the ſum of 30,000 merks Scots mo- 
© ney at my age of ſixteen years; and in caſe 
it thould happen any heirs male, of railzic 
. © or proviſion, not deſcended of the ſaid B. 

* his own body, to ſucceed to him, or to D. 


46 , * wt 2 3 = ©. — 
/ " ne - . 8 = my od — 
. VER. A InfLITY LC. > a 


„ß p SER 


34 
1 
5 
1 

5 
"SH 


his ſon, in the lands and barony of R. not 
7 being deſcended of his own body, as ſaid is, fl 
) to pay to me the ſaid A. the ſum of 10,000 } 
3 * merks more at the time after ſpecified; Which it 
. ſums reſpective above mentioned are appoint- 1 
* ed to be in full contentation and ſatisfaction i 
5 * to me of all bairns part of gear, natural por- i 
e tion, goods, gear, debts, and all other bene- b; 
y fit that might pertain and befal to me, or ti 
n- that 1 might aſk or crave by or through the | 
le * deceaſe of the ſaid B. my father, and | 
$7 his ſpouſe, or either of them, and of all 
it former proviſions made by him to me, as 
to * the foreſaid bond of proviſion more fully 


C. 1 contains. And ſceing that the ſaid D. my 
brother, died without heirs male of his own 
ve, body, and that my brother E. who is, and 
ter hath been dumb and deaf ſince his birth, is 
ed, | no come to a conſiderable age, and unmar- 


1.2 ried, 
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ried, ſo, that the eftate will fall, pertain, and 
deſcend to the heirs male of my brother D. 


according.to the bond of tailzie made by my 
tather thereof, and I will come thereby to 


have right to the faid ſam of 10,000 merks: 
A alſo ſeeing that F. hath made payment to 
me, c. therefore wit ye us, both with one 


conſent, and me the faid C. taking burden 
upon me for my faid ſpouſe, as faid is, to 
have made, conitituted and ordained, and 
by theſe preſents. make, conſtitute and ordain 
the ſaid . his heirs and donatars, our very 


lawful and irrevocable ceſſtoners and aſſignies, 


in and to the foreſaid ſum. of 10,000 merks 
of additional portion granted to me the ſaid 
A. in the cafe above ſpecified, and to the au- 
nualrents thereof, if any ſhall be found due 
ſince the deceaſe of the ſaid D. and in time 
coming during the not- payment of the ſame, 
and in and to the foreſaid bond of provifion, 


whole clauſes and obligements thereof, in ſo 
far as the ſame is conceived in favour of me 


the ſaid 4, for payment of the ſaid ſum of 


10, o merks ; and all other writs granted, 


or. which may be interpreted in my fayour 


concerning the ſame ; furrgating, &c. and 


to grant . diſcharges, Oc. and, if need. be, 
to. purſue the heirs male of the ſaid deceaſt 
B. and D. his ſon, thereanent, and to uſe all 


manner of legal diligence for recovering 
payment thereof, with warrandice from fact 


and 


131 
and deed ; excepting always from the fore- 
ſaid warrandice any diſcharge granted by me 
« the ſaid A. and my ſaid husband, or either 
« of us, to of the firſt 20,000 merks a- 
© bove mentioned, and of my part of the ex- 
« ecutry of the ſaid deceaſt B. my father, in 


« ſo far as the ſame may infer double warran- 


dice againſt me; and becauſe the foreſaid 
bond of proviſion is regiſtred, and already 
delivered to the ſaid F. therefore we do here- 
by declare, that he, or his foreſaids, may 
* uſe or diſpoſe thereupon, as their own pro- 

per evident; in ſo far as the ſame is concei- 
ved in favour of me the ſaid. A. at their plea- 
* ſure, in time coming.“ 

Aſſignations are granted to one for himſelt, 
and his own behook, which is exprefled as in 
the preceeding examples: Or they are given 
to one in name and behalf of another; in 
which caſe, in the ſubfumption, you may fay; 
* Ard ſeeing B. as tutor for, and in name and 
behalf of C. hath made payment, Sc.“ Or 
thus, B. as tu-or (er. curater for C. hath, in 
name and behalf of his pupil, (or minor) made 

© payment, Oc. (and the lite, as. diſcretion 

vill direct) therefore toit ye me to have made 
and conſtituted, &'c. the ſaid C. his heirs 
* and donatars, Cc. So that the right is gi- 
ven directly in the name of the conſtituent or 


pupil, and no mention made of the tutor or 
factor. 
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When the right is in favour of one in life. 
rent, and another in fee; as a husband takes 
a right of a ſum and bond to himſelf and his 
wife, and the longeſt liver of them two in 
liferent,: and to the children, or to a child no- 
minatim in fee, the ſubſumption imports pay- 
ment of money by the husband for himſelf, 
and in name of bis wife and child, and the af. 
ſignation is made according to the deſtination 
of the party, as may be ſeen in a bond of 
borrowed money; in this-caſe the ſubſumption, 
which begins with theſe words, Arid now ſce- 
ing. is various, according to the cauſe of grant- 
ing the right, which is either onerous or gra- 
tuitous. The manner of expreſſing theſe cau- 
ſes may be known from what is. ſaid already 
concerning ſimple aſſignations, and from the 
ſubſumptions there. 

The ſtile of aſſignations varies much, ac- 
cording to the diverſity of the matter con- 
veyed, and circumſtances thereof, each ſub- 
jet having a peculiar way in the enumerating 
and deſcribing thereof. The order in aſſig- 
nations is the ſame with that in diſcharges; 
firſt, To mention the liquid ſum, or thing aſ- 
ſigned; and, next, the right or deed by which 
it is due; as may be diſcerned from the exam- 
ples before and hereafter ſet down, tho', in 
ſundry inſtances, I have ſeen this order tranſ- 
greſſed. 

The ſvbjet matter is either general, as, 
A!! good: and gear; and the right thereof 18 
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called A general afſignation and diſpoſition 5 + 
or it is ſpecial, as a liquid ſum and debt, for 
ſecuriry whereof the cedent has right either 
to moveables or immoveables, and this right 
is either voluntary or legal, or, without re- 
ſpect to any foregoing debt, the aſſignation 
is: of goods moveable directly, as an aſſigna- 
tion to corns - eattle, houſhold pleniſhing, and 
the like; which right is ordinarily termed a 
diſpoſition, tho' the one name and the other 


. " 
1 

: 
fl 
3 
; 
| 
| 


are promiſcuouſly uſed, -. | 
The proper. characteriſtick of an aſſignati- 1 
on is, the having the words, Make, conſti- * 
- « tute and ordain B. my very lawful. ceſſio- 1 
. ners and- afſignies.; that of a diſpoſition - 3 
1 hath the words, Sell and annalzic, or; ſell i 
c and diſpone, or, give, grant and diſpone.“ | 
But this is not univerſal, for I have noticed , 
. them -.uſed .: promiſcuouſly ; and both theſe 1 
1 modes of expreſſion are in tranſlations, which | 
b differ not from an aſſignation, but in this, that 1 
Wy the aſhgney conveys, - | $ 
g- When the cedent is in the bond deſigned 
$ 1 otherways than by the title or deſignation 
1 © 


that he now makes uſe of, to make a connec- 
tion, both his old and new defignations muſt 
m- be mentioned thus; * A. of B. deſigned in the 
bond underwritten A. of C. or the like.“ 


al- Before a perſon forfeited can acquire any 

right, he muſt have a remiſſion, Cc. and in 
as, the right and conveyance it may be made 
is 


r mention of, thus; And now, ſeeing that 
lle 9 6 B. 


8 

HB. hath obtained remiſſion and rehabilitati 
*-on from his ſacred majeſty, and hath made 
payment of a certain ſum of money, G. 

We firſt treat of ſpecial aſſignations, or of 
rights to a particular ſubject. "The ſtile of 
an aſſignation to a debt, or ſum of mon 
due by a moveable bond, which is a volun- 
tary right, may be known from what is above 
{et down; only it is to be noticed, that if two 
or more diſtinct bonds are to be aſſigned, the 
ſtile of the aſſignation, in the #r/? place, men- 
tions the ſums in the firſt bond; and, next, 
the ſums..in the ſecond bond, and 1o forth 
with the reſt; and thereafter . is ſubjoined, 
In and. to the foreſaid two (three or more) 
bonds themſelves, with all that has followed, 
or may follow thereupon.” 

An atlignation of a debt ſecured by a legal 
diligence, or liquid by a. perſonal decreet, 1s 
thus. . 


BE it known, c. me A. Taroſmuchas up- 
| on — I obtained decreet before 
—— againſt B. decerning and ordaining him 
to make payment to me of the ſum of, ©, 
* which was reſting by him to the deceaſt -— 
and now to me as executor - dative decerned 
and confirmed to him, and that for divers 
« reaſons and {cauſes ſpecified in the faid 
« decreet, as the fame; and letters of . hora- 
ing raiſed thereupon, at more length pro- 


port; and ſceing that I aw reſting to 1 
| ** 


* 
4 
„ 
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. the ſum of, &'c. with certain — 


and expences, conform to a bond grantei 

by me as principal, and ———— as cauti- 
oner for me to him thereupon, and that L 
am moſt willing that the ſaid, Sc. ſhould be 
paid of the ſaid principal ſum and annual- 


rents thereof reſting unpaid, and thereby 


the ſaid, c. relieved of his ſaid caution- 
ry; therefore, wit ye me to have made, con- 
ſtituted and ordained, and, by theſe pre- 
ſents, make, Gg. the ſaid, &*c. his. heirs 


and donatars, under the reſervation and 
declaration always after mentioned, my 
very lawful aſſignies in and to the foreſaid 
decreet, ſums above ſpeciſied therein con- 
tained, letters of horning, and others, rai- 
ſed, or to be raiſed thereupon, executions, . 


indorſations and regiſtrations thereof, with 


all that has followed, or may follow upon 
the ſame; and to all action, inſtance or exe- 
curion, competent, or that may be compe- 
tent, by virtue thereof, ſurrogating and 
ſubſtituting, by theſe preſents, the ſaid, G. 
under the reſervations and declarations al- 


ways after mentioned, in my full: right, 


title and place of the premiſſes for ever, 
with full power to the ſaid, Gg. and his a- 
bove mentioned, to aſk, c. and to call 
and purſue theretor, either, in my name 
or in their own, as they ſhall think expedi- 
ent; by putting of the ſaid decreet and let- 
ters raiſed thereupon to execution, as ac- . 


* cords 
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cords of the law, and to give acquittances 
* and diſcharges. thereof, tranſact, cc. and ge- 
nerally, &'c. which aſſignation, c. to war- 
rant, &c. liteas I have inſtantly herewitly 
delivered, ec. with this proviſion and deda- 
ration always, that how ſoon the faid, cc, 
or his foreſaids, ſhall obtain payment of 
the ſums above mentioned, hereby aſſign- 
ed, that immediately thereafter they {hai} 
be holden to make payment to the ſaid, cc. 
or his above mentioned, and purchale, pro- 
cure, repeat and deliver to me, and my 
* foreſaids, the bond granted to the ſaid, cc. 
* with a ſufficient diſcharge thereof, to be 
kept and uſed by me and my foreſaids, at 
our pleaſure, in all time coming. Regiſtra- 
tion, c. | 

A bond by the aſſigney to the cedent, men- 
tioning the end for which the aſſignation is 
granted, and obliging himſelf according to the 
renor of the above written proviſion and de- 
claration, is more for the cedent's ſecurity 


9 


and intereſt, than a declaration in the aſſigna- 
tion, which is not in the keeping, or at the 


command of the cedent. 

Aſſignations of decreets for payment of mo- 
ney are in the ſame order. and ſtile with theſe 
of bonds for borrowed money, to ont, the 
ſums are always firſt mentioned and afligned, 
and then the decreets, 

In the aſſignation of an heritable bond, 
which contains a clauſe of infeftment, me 

caſes 


— 
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caſes are to be confidered ; the firſt is, if the 
cedent be not infeft, in which caſe the al- 
ſignation is in the form and ſtile of an aſſigna- 
tion to a moveable bond, with this diſſerence, 
that the bond is narrated, and the procu- 
ratory of reſignation and precept of ſaſine 
are expreſly aſſigned, and the power is to 
« purchaſe and procure himſelf (e aſſigney) 
© jinfeft and ſeized in the foreſaid annualrent; 
by virtue of the procuratory of reſignation 
or precept of ſaſine contained in the foreſaid 
bond, and the preſent aſſignation of the 
ſame;' and in the power to grant diſchar- 
ges you muſt add, Power to grant renunci- 
* ations alſo,” 

The next caſe is, if the cedent is infeft, 
either upon the precept of ſaline in the bond, 
or upon a charter of reſignation, then the 
right is in the ſtile of a diſpoſition of lands, 
for which we refer you to that part which 


treats of the ſtile of real rights and convey- 


ances. 


If real diligence againſt lands, by adjudi- 
cation, or the like. has been deduced for ſe- 
curity of the debt, in the conveyance the 
two former caſes are to be conſidered ; for, 
it no infeftment has followed upon the ad- 


judication, the aſſignation and diſpoſition is 
thus, 0 | 


BE 


— 
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E it known, &'c. me A. Foraſmuchas, 


| (Here narrate the bond in common form, 
| * after which narrate the decreet adjudica- 
« tion, and if there were an arreſt ment, decreet, 
| * of forthcoming, horning, ſuſpen/ion, and decrett 
ö « of ſuſpenſion, theſe muſt be alſo narrated) And 
* now ſeeing, that B. hath made payment to 
| me of a certain ſum of money, equivalent to 
j the ſums hereby aſſigned for granting the 
þ aſſignation underwritten, wherewith I hold 
j me well contented and ſatisfied, and exoner, 
© quit-claim, and ſunply diſcharge him, his 
'* heirs and executors, of the ſame, renouncing 
all exceptions in the contrary for ever; there- 
fore, wit ye me to have ſold, annalzied and 
diſponed, liteas, &c. to the ſaid B. his heirs 
and aſſignies whatſoever, all and whole the 
© foreſaid lands of with houſes, G. 
lying and bounded in manner above men- 
'* tioned, together with all right, title, inte- 
*« reſt, claim of right, property and poſſeſſi 
on, petitory and poſſeſſory, that I, my heirs 
or aſſignies, had, have, or anyways may 
have, claim, or pretend thereto, or to any 
part thereof, in time coming. And farther 
doit ye me to have made and conſtituted, 
by « likeas, &c. the ſaid B. his heirs and dona- i 
: « tars, ( ſecluding his executors) my very 
| « lawful and irrevocable ceſſioners and aflg- 
* nics in and to the foreſaid principal ſum 


* of 2500 merks, and 200 pounds of liqui · 
date 


— 
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date expences, and to the annualrent of ſaid 


c 


5, principal ſum bygone, reſting unpaid fince 
„the term of and in time coming during 
7 the not- payment thereof; and in and to the 
t, foreſaid bond, Jetters of inhibition. and ar- 
et «© reſtment raiſed thereupdn, executions there- 4 
1d © of, and to the forefaid decreet of adjudica- 1 


to © tion; and likeways to the ſoreſaid decreet 
to of forthcoming, and decreet of multiple- 


— — — 
IV TN” * $ 7 


he « poinding and preference, letters of horning, | 
ld © and other letters and diligence done there- | 
er, upon, executions, indorſations, and regiſtra- 1 
vs WB © tions thereof, with all that has followed or i 
no MW may follow thereupon, /urrogating, &c. with 
re- tber to him and his foreſaids, by virtue of | 
nd MW © clic ſaid decieet of adjuuication, and this my a 
irs atſlignation thereof, to purchaſe and procure | 
the themſelves to be duly and lawfully infeft 1 
and ſeiſed in the lands and others above diſ- 
en- poned; and alſo to alk, crave, &c. and to | 
grant diſcharges, &*c. and, if need be, to | 
call and purſue therefor, either in my name 
* or their own, as they ſhall think expedient, | 
* and to uſe all manner of legal diligence for | 
recovering payment thereof, compone, c. | 
and generally, &*c. which diſpoſition and aſ- 1 
ſignation J bind and oblige me, and my fore- | 
* ſaids, to warrant, Oc. eas I have inſtant- ; 
* Iy herewith delivered 'to him the extract of i 
xſſio- I © the foreſaid bond, with the letters of inhi- | 


ſum Þ biti on and arreſtment raiſed thereupon, with 
1qui- 2 the 
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the extracts of the ſaid decreets of adjudica. 
tion, and for making forthcoming and of pre- 
ference, all to be kept and uſed by him and 
his foreſaids, as their own proper evidents 
* at their pleaſure in time coming.“ Regiſtra. 
tion for preſervation, and letters of horning, 
if need be. | 

Beſides the clauſes contained in this aſſigna. 
tion of a decreet of adjudication, I have leen 
an aſſignation of the mails and duties of the 
lands adjudged, for all years ſince the decreet, 
and in time coming. I have obſerved ſome are 
not in uſe to diſpone the lands adjudged, as in 
the caſe foreſaid, but only the decreet, which | 
think is not very regular; for a decreet of ad- 
judication is a legal diſpoſition of lands and o- 
ther ſubjects adjudgeable; and the adjudger, 
when not infeft, muſt convey his right in the 
ſame form and ſtile as one tranſmits a diſpoſi- 
tion of lands wherein he was not infeft, and 
the power was, with power to him, and his 
above written, by virtue of the foreſaid de- 
creet of adjudication, and this my aſſiguation 
chereto, to purchaſe and procure the pre- 
cepts forth of our ſeveretgn Lord's chanccry, 
and thereby to obtain themſelves duly and 
lawfully infeft and ſeiſed in the lands, teinds, 
and others above mentioned, and to uplift 
and receive, and, if need be, purſue for the 
* foreſaid bygone mails and duties. 


F 


But 
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But if the diſponer be infeft in the lands 
adjudged, either the legal reverſion compe- 
tent to the debitor is not expired, and then 
the diſpoſition has a narrative of all the dili- 
gence, and, after the diſpoſitive claufe, the or- 
dinary real clauſes, as obligement to infeft, 
procuratory of reſignation, precept of ſaſine, 
Oc. are inſerted in the common form, as will 
be ſhewn in the title of diſpoſitions ; or the 
legal reverſion is expired, and then the diſpo- 
fition has no narrative, and is like that made 
by an irredeemable proprietor of lands, of 
which in another. treatiſe. 

Aſſignations and diſpoſitions of moveable 
goods, directly, that is, without being a ſecu- 
rity, or a corroboration of a liquid debt, as 
are rights to corns, cattle, horſe, nolt, theep, 
c. are expreſſed in this manner. 


E it known, Sc. me A. for a certaiũ 

; fum of money paid and delivered to 
© me by B. to have fold and aſſigued, AH, 1, 
by theſe preſents, ſell, aſſign and difpone, to 
and in favour of the ſaid B. his heirs, exe- 
.* cutors or aſſignies whatſoever, all and ſun- 
* dry my inſight-plenifhing, goods and gear 
* pertaining to me, upon the ground of the 
lands of —— that is to ſay, 69 ſheep young 
and old, ten oxen, ten kine, fix yeld nolt, 
three horſes, the fowing of twenty dolls of 
all ſorts of corn, ſuch as wheat, bear, oats, 
and peafe, upon the half of the ſame lands 
2 2 | of 


I 4. 0 6 $60 
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of —— Jaboured by me this- inſtant crop 
and year 1764. together with all right, &c. 
ſurrogating, &'c, with full power to him and 
his foreſaids prefently to enter, to the peace- 
able poſſeſſion of the ſaid horſe, nolt, ſheep, 
cows, ſowing, and to uſe and. diſpoſe there- 
upon at their pleaſure; and generally, 6c, 
uſe and. exerce concerning the intromiſſion 
with the forefaid corns, cattle, goods, gear, 
ſiklike, and as freely, Cc. 
An aſſignation to houſhold pleniſhing is 


thus: 


« 


4 


6 
4 
« 
6 
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* Be it known, Orc. me A. for the love, 
favour. and affection that I have and bear to 
B. and for his great diligence and conſtant 
pains in my buſineſs, and for other onerous 
and weighty cauſes moving me, to have old: 
and diſponed, c. liteas, &c. to the ſaid B,. 
his heirs and executors, under the reſerva- 


tion after ſpecified, my whole inſight - pleniſh- 


ing within my dwelling-houſe in con- 
form to a particular inventary thereof, of 
the date —— which is holden. as repeated 


and expreſſed herein, reſerving always to me 


my liferent- right and poſſeſſion of the fore- 


ſaid pleniſhing during all the days of wy 


lifetime, with. power to. the ſaid B. and his 
foreſaids, preſently to take poſſeſſion of the 
ſaid pleniſhing, and, after my, deceaſe. to 
intromit with and away take the ſame, and 


diſpoſe thereupon at their pleaſure; and, if 
6 it {hall be neceflai y, tO purſue for deliyery 


C. N 


S 
to them thereof, before whatſoever judges 
competent, as accords of the law, and gene- 
rally to do every other thing requiſite for 
« eſtabliſhing the right thereof in their per- 
ſon, ſiklike, and as freely, as I might have 
done myſelf before the making this preſent 
diſpoſition and aſſignation. Which diſpo- 
« frtion and aſſignation I bind and oblige 
me, my heirs and executors, to warrant to 
the ſaid B. from my own proper fact and 
deed allenarly. Aud, for farther ſecurily 
© thereanent, I have inſtantly, with my own 
© hands at the ſubſcribing hereof, given poſ- 
ſeſſion to the ſaid B. of the foreſaid pleniſh- 
ing, reſerving only my own lifetime thereof, 
© as is before expreſſed.“ 

From the variety occaſioned by the ſubjet 
matter aſſigned, it is obſervable, that the clauſe 


which gives power to uſe and diſpoſe upon is 


various, according to the ſpecial nature of the 
thing, ſince every ſubject or matter of com- 
merce hath its proper uſe, and is not fit for all 
utes : So that the ſtiliſt and writer, in convey- 


ing this power of uſing, muſt expreſs himſelf 


in habile and proper terms. 


Thus, in an aſſignation and diſpoſition of an 
adjudication, whereupon no infeftment has fol- 
lowed, beſide the ordinary potter to aſh, crave, 
&c. there is a power, by virtue of the ſaid de- 
creet of adjudication, and aſſignation therecf , 


to the aſſigney, to purchaſe himſelf infeſt and 
Z 
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feiſed in the lands adjudged ; and in an afligna-. 
tion to mails and duties given for farther ſe. 
curity, the power, beſide the common, is, 10. 
uplift and diſcharge the ſame mails, and to pur- 
ue the tenants therefor, upon decreet. already 
recovered, or to be recovered by the. aſſigney, for 
payment thereof, and to. do ail diligence ne. 

ceſſary. | 
Not only things, but rights, writs, and ſpe- 
cial clauſes in them, and the powers and 
faculties competent thereby, are aſſigned, . 
and no direct mention is made of their effect 
or product, tho', without this fruit, which 
increaſes our patrimony and eſtate, it. 's. but a 
very barren conveyance. Such as au aſſignation 
to clauſes in tailzies, or other writs, whereby 
ſums in a- certain event become due to the 


cedent. Of this kind take the following ex- 
ample. | 


Afſignation .of Clauſes in a Tailzie, and of 
Proviſuons. therein, that were. concei- 
ved in favour of the Cedens; 


* 


E, it known, c. me A. ſon and heir 
ſerved and retoured to the deceaſt B. 
Foraſinuchas there was a contract and agree- 
ment made upon betwixt the deceaſt 
* A. my grandfather, and the ſaid B. then 
< defigned, c. with conſent of — - 
* © an 


% „ = 
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© and the ſaid —— for themſelves, with» 
« conſent of my ſaid father and grandfather- 
«© on. the other part; by virtue whereof, and- 
for the. onerous caules at length therein 
« expreſſed, the ſaid C. with conſent foreſaid, 
bound and obliged him, his heirs and ſuc- 
ceſſors, to make due and lawful reſignation 
« of all and whole, the lands and barony of, 
1 and others particularly under writ- 
« ten, viz. Oc. all lying, Cc. in the hands of 
« the king's majeſty, or his highneſs's ſuc- 
ceſſors, and others the ſaid C. his- immediate 
» Jawtul ſuperiors thereof, in favonr, and for 
new infeftment of the ſame, to be made 
and granted. by the ſaid ſuperiors, ,or. their 
ſucceſſors, to the ſaid C. and his heirs male, 


then lawfully to have been begotten. of his. 


« own. body; which failing, to the ſaid B. my 
father, his heirs male and ſucceſſors, in 
the right of. the living of L. heritably, in 
due and competent form. As alſo, the ſaid 
C. with conſent foreſaid, did thereby con- 
tract, will and ordain, that, after. him, all 
*-tacks and rights of teinds, parſonage and 


vicarage, of the. lands, barony, and others 


© above written, with the pertinents, then per- 
*-taming, to him, or that ſhould: be acquired 
by him at any time thereafter, with the 
© reverſtons of all wadſets, annualrents,. and 


other burdents being thereupon, or upon the 


© foreſaid lands, barony, and others above 


* Written, or any part thereof, and all right 


* of 
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of redemption of the ſame, ſhould pertain 


and belong to the ſaid heirs male lawfully 
to be begotten of the ſaid C. his own body; 


which failing, to the ſaid B. my father, his 


heirs male, and ſucceſſors, to the ſaid li. 


ving of I. as well as the heritable right of 


the ſaid lands, barony, and others above 
written, according to the ſaid infeftment of 


'tailzie, and proviſion above ſpecified to fol- 


low thereupon: And for that effect, the 
faid C. with conſent foreſaid, was to make, 


conſtitute and. ordain his foreſaid heirs 


'male, and of tailzie and proviſion, above de- 


**{ipned, to be contained in the foreſaid in- 


* 


feftment, his undoubted and irrevocable ceſ- 


ſioners and affignies, in and to all and ſun- 


dry tacks, aſſedations, aſſignations, tranſ- 
lations, diſpoſitions, and other writings and 


ſecurities whatſoever, made and granted to 


his ſaid umquhile father, or to any other 
his predeceſſors, or obtained by him or them, 
or to have been obtained, and made to him 
thereafter, of, upon, or concerning the 
teinds, parſonage and vicarage, of the ſaid 


lands, barony, and others above written, 


with the pertinents; and to all reverſions, 
contracts, bonds, promiſes and conditions 
of reverſions, made and granted to the ſaid 
C. his ſaid umquhile father, or others his pre- 


deceſſors, authors, cedents, or others from 


whom he had right, for redemption of 


the lands, barony, and others above writ- 
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ten, or any part thereof, or of any wadſet, 
« annualrent, appriſing, or other burden be- 
ing thereupon, to the effect, that, after tha 

« {ail C. his deceaſe, the heirs male then to be 

© begotten of his own body; which failing, the 

© ſaid B. his heirs male and ſucceſſors forcſaid, 

might ſucceed and have right to the teinds, 

© parſonage, and vicarage, of the lands, baro- 
ny, and others above ſpecified, in manner 
© mentioned in the ſaid contract; whereby it 

is provided and declared, that it ſhould not 
be leiſome to the ſaid C. nor his heirs male 
© foreſaid, either to break the ſaid tailzie, or 
© to ontake upon the ſaid lands, barony, and 
© others above written, and teinds thereof, 
any ſums of money, except 5000 merks. 
© [ikeas, the ſaid C. with conſent foreſaid, 
bound and obliged him, and his foreſaids, 
© neither to alter nor break the ſaid tailzie, nor 
* to ontake any greater debt upon the ſaid 
living than the fum foreſaid: And in cate it 
ſhould happen the ſaid C. and his heirs male, 
then lawfully to have been begotten of his 


| © own body, to fail, or to do in the contrary, 


* either by altering or breaking of the ſai 
* tailzie, or ontaking of any ſums of money, 
more than the ſum foreſaid; upon the fare- 
* {aid lands, barony, and living of then, 
* and in that caſe, the ſaid C. and his heirs 
bound and obliged him, and them, to con- 
tent and pay to the ſaid B. his heirs male 
and ſucceſſors, the ſum of 10,000 merks mo- 
4 ney. | 
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ney foreſaid, immediately after the faid 
C. or his heirs ſhall contraveen and do in 
the contrary thereof, and the ſaid failzie 
to be received by way of exception or re- 
ply, without any declarator, till: the ſum 
was paid. And that all altering or break- 
ing of the ſaid tailzic, and farther burden- 
ing of the foreſaid living, more than the 
ſum above written, and all ſecurities to be 
made thereanent, to be null, and of none 
avail, force nor effect, as the ſaid contract 
more fully bears. And now ſeeing, that 
— hath made payment to me of 2 


certain ſum for granting of the right of aſ- 


ſignation underwritten, wherewith, oc, 
therefore, wit ye me, as ſon and. heir male 
foreſaid, ſerved and retoured to the ſaid de- 
ceaſt B. my father, to have made and con- 
ſtituted, li ea, &c. the ſaid his heirs 
and donatars, my very lawful ceſhoners and 
aſſignies in and to the foreſaid contract, 


and whole clauſes and obligements con- 


tained therein, conceived, or that may be 
interpreted in my favour, and ſpecially, 
without prejudice of the generality foreſaid, 
in and to the ſaid ſum, of 1 0,000 merks, and 
whole annualrents and profits thereof, it 
any ſhall be found due by law, as well of 
all years and terms bygone reſting unpaid, 
as in all time coming during the not-pay- 


ment thereof, and in and to all actions 


and proceſſes intented at my inſtance 12 the 
al 


CY 
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ſaid matter, and in and to the whole acts 
and interlocutors, minutes of proceſs and 


« diſpute, if any be made thereupon, and to 


a the letters of inhibition raiſed at my in- 


« {tance in the ſaid matter, executions, indor- 
« {ations and regiſtrations thereof ; and to all 
action and execution competent, or that 
may be competent to me thereanent ; /ur- 
* rogating and ſubſtituting the ſaid in my 
full right and place of the premiffes for e- 
« yer, with power to him, or his foreſaids, to 
« proſecute and follow forth all actions alrea- 
dy intented and depending at my inſtance 
* 1n the ſaid matter, and to obtain decreets 
therein, and to uſe all manner of legal di- 
* ligence, either at my inſtance or his own, 
* as he ſhall think expedient, for procuring 
the implement of the foreſaid contract, com- 
one, &c. Which right and aſſignation, &©'c. 
* to warrant to the ſaid and his fore- 
ſaids, from all facts and deeds done by my 
* faid deceaſt father, or to be done by my- 


ſelf, his or my heirs or executors, at any 
time bygone or to come, prejudicial here- 


to allenarly ; excepting and reſerving always 
forth and from this preſent warrandice, any 
< conſent that was given by me to the diſpo- 
* ſition of the ſaid lands of, &'c. (being a ſma!! 
part of the lands tailzied) with their perti- 
* nents, granted by in favour of 
* Which conſent ſhall noways infer nor im- 


port 
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* port any contravention of the preſent war 
© randice, but is exprefly excepted therefrom, 
* Likeas J have inſtantly herewith delivered 
to the ſaid —— one of the ſubſcribed dow 
* bles of the ſaid contract, with the ſummons 
< raiſed thereupon at my inſtance, againſt —- 
now of eldeſt lawful fon and heir male 
to the ſaid deceait C. his father, with the let 
ters of inhibition raiſed thereupon, and executi- 
ons thereof, to be kept and uſed by him 
and his foreſaids, as their own proper writs 
* and evidents, at their pleaſure, in time cv 
coming. 

Among this ſort T may place aſſignations by 
tenants of the tacks ſet to them by their ma- 
ſters, whereof the form is thus; Be it 
known, c. me ——— Foraſmuchas, &, 
(Here narrate the tack) And ſeeing B. hath 
made payment to me, c. therefore to have 
made, conſtituted, and ordained, Cc. atlig- 
nies in and to the faid tack and aſſedation, 
during the whole years and terms thcreot 
yet to run, and to all clauſes and obiige- 
ments therein contained, profits and emolu- 
ments that may ariſe therethrough, and in 
and to all action, &'c. ſurrogating, &c. with 
power to the ſaid B. to occupy and poſſeſs 
the ſaid lands with their own gods, or to 
ſet them to tenants, as they ſhall think moſt 
« expedient, and to intromit with and uptake 
© the mails, farms, profits and duties thereof, 
during all the ycars and terms mentionec * 
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© the ſaid aſſedation, and yet to run, they pay. 
ing the mails and duties contained in the 
{ame to the ſaid —— at the terms therein 
expreſſed-; and alſo to uſe the faid rack and 
ſedation, ſiklike, and as freely, in all things, 
© as J might have uſed the fame myſelf, be- 
fore the making of this aſſignation, Oc. 


* * * * 


Afignation of a Liſerent-Right. 


I A. for divers onerous cauſes and conſide- 
0 rations moving me, by theſe preſents, 
make and conſtitute B. my lawful ſon, and 


© his heirs, executors and aſſignies, my ve- 
ry lawful, undoubted and irrevocable ceſſi- 
© oners and aſſignies, in and to my liferent- 
right of the ſums of money after ſpecified, 
and annualrent thereof, whereunto J am pro- 
* vided during my lifetime, conform to the 
bonds after mentioned, granted by the per- 
* ſons after nominated, every one of them for 
their own parts, as is after &rvided, vig. the 
* ſum of —— as principal, and the ſum of 
, as liquidate expences, contained in a 
bond granted by —— of —— for my life- 
« rent-uſe allenarly, and to the ſaid —— his 
* heirs, executors or aſſignies, in fee, of the 
date —— (and ſo forth of all the reſBof the 
bonds) and in and to my liferent-right of the 
ordinary annualrent of the ſaid principat ſums 
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of all years and terms bygone reſting vn. 
paid, and ſiklike of all years and terms to 
* come during the not-payment thereof, con- 
form to the foreſaid bonds, and in and 
to the ſame bonds, whole clauſes, G. 
and to all action, c. ſurrogating, &c, 
with full power, Oc. (Ihe other clauſes of an 
aſſignation in common form) Likeas | have 
delivered to the ſaid B. ſo many of the ſaid 
bonds as I have in my cultody, to be kept, 
Ge 


Thus much of aſſignations to particular ſub. 
jects; it remains that we treat of general aſſig- 
nations, ar rights of all the cedent's debts and 


goods whatever, without mentioning any kind, 


ſuch as the right of moveables, in place of a 


teſtament, in the following example. 


Be it known, &c. me E. for the love, fa- 


© your and affeftion which I have and bear to 


A. my eldeſt lawful ſon, and for the better 
* enabling him ta make payment of ſuch debrs 
and ſums of money as J am preſently reſting, 
gor that ſball happen to be reſting by me the 
time of my deceaſe, and for the defraying 


the expences that may happen to be wared 


out during my ſickneſs, and upon my fune- 


© rals, fo have made, conſtituted and ordain- 


ed, /iteas I, by theſe preſents, under the pro- 
* viſions, reſervations and conditions after men. 
tioned, make, conſtitute and ordain the faid 


4 
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nis heirs and executors, my ceſſioners amd 
aſſignies, in and to all debts, ſums of mo- 
ney, goods, gear, mails and duties of lands, 
houſes, and others, houfſhold - pleniſhing, 
clothes, woollen and linen, and all other fur- 
niture within my ſaid dwelling-houſe, or 
without the ſame, pertaining, or which, at 
any time hereafter, during my lifetime, and 
at my death, ſhall happen to pertain, belong, 
or be addebted to me, and to all bonds, con- 
tracts, accompts, tickets, decreets, ſentences, 
and other writs and evidents granted or re- 
* ceived by me at any time bygone, or to 
come, during my faid lifetime: And, with- 
out -prejudice of the generality foreſaid, in 
and to the ſum of addebted by 
conform to his bond granted thereanent, da- 
© ted and in and to (Here take in the reſt 
© of the bonds) and to the mails and duties 
reſting by -— for his dwelling houſe in — 
poſſeſſed by him, and pertaining to me; ſier- 
* rogating and ſubſtituting the ſaid A. and his 
foreſaids, under the proviſions and reſerva- 
* tions after mentioned, in my full right and 
place of the premiſſes for ever; diſpenſing 
with the generality, and admitting and de- 
* claring the ſame to be as valid, effectual and 
© {uthcient, to all intents and purpoſes, as if 
* each debt, and the whole houſhold-pleniſh- 
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ing, goods, gear, and others hereby aſſigned, 


* were particularly and expreſly herein named 
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and inſerted; reſerving always to me my life- 
rent of the ſums of mo gy, goods, gear, 
and others above aſſigned, during all the days 
of my lifetime; reſerving allo power and li- 
berty to me, at any time during my lifetime, 
not only to uplitt, diſcharge, aſſign, and o- 
therways diſpoſe upon and make uſe of the 
ſums of money, and others particularly and ge- 
nerally above mentioned, but alſo to affect 
and burden this preſent aſſignation, ſums, 
and others hereby aſſigned, with ſuch lega- 
cies, gifts and proviſions, as I ſhall think fit 
to nominate and appoint, in a writ to be ſub- 
{cribed with my hand at any time hereafter 
in my lifetime, and, failing ſuch a writ, or 
in caſe thereof, the ſuperplus of the ſums of 
money, and prices of the pleniſhing, and o- 
ther goods and gear above aſſigned, than 
what pays the expences during my ſickneſs, 
and upon my funerals, and all other debts, 
if any be, that ſhall happen to be reſting at 
my death, to be applied by him to himſelf, 
and for his own uſe ; and, in cafe the ſaid 
*: debts, funerals, and other expences, with the 
* legacies. to be contained in the ſaid paper a- 
part, ſhall exceed the moveables hereby aſ- 
ſigned, the ſaid A. and his foreſaids, are to 


be no farther liable than for what he ſhall re- 


* ceive by virtue of this right and aſſignation, 
and the remainder to affect the houſes and 
others above mentioned, in the firſt place, 
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before any of the legacies or proviſions con- 


« tained in the ſaid writ ; with full power to 


« the faid A. and his foreſaids, under the re- 
« fervations and proviſions above mention» 
« ed, immediately after my deceafe, to aſk, 
« crave, receive, intromit with, and uplift the 
« ſums of money particularly and general- 
ly above aſſigned, and to roup, fell, and o- 
0 therways diſpoſe upon the houſhold-pleniſh- 
* ing, and other goods and gear above men- 


© tioned, and to apply - the prices thereof as 
is above provided. And that this prefenr” 
right and aſſignation may be the more ef- 


fectual, I, by theſe preſents, revoke, recal, 
© and annul all former aſſignations, rights and 
diſpoſitions of the premiſſes, or any part 
thereof, granted by me to any perſon or per- 
ſons in truſt, and otherways, preceeding 
the day and date hereof : Ant hkteways J, 
a by theſe preſents, annul” and: diſcharge all 


former teſtaments, latter -wilks, proviſions : 


and legacies, prejudicial | hereto, excepting. 


* farther, J hereby declare, that notwithſtand- 


ing this preſent aſſignation is to remain with 
| me, and in my cuftody, during all the days 
of my lifetime, and to be made nfe of on- 


ly after my deceaſe, yet the ſame ſhall be as 


© valid, effectual and ſufficient, to all intents - 
Aa 3 „ 


alleaarly the - proviſions contained in the 
* writs and papers ſubſcribed by me upon 
the day and date hereof, which yet are to 
affect the moveables hereby diſponed. An 
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and purpoſes, and if it was a delivered ey. 
dent at the date hereof.“ Regiſtration for 
preſervation. 

But, for a ſingular pattern, I here give you 
the copy of the general aſſignation of all ſumz, 
Oc. made by Sir ohn Nisbet of. Dirletoun, 
advocate to king Charles II. a learned lawyer, 
to his heirs of- tailzie, with proviſions in fa- 
vour of his other kindred and friends, which 
was formed by James Hay of Carriber, an 
experienced and knowing writer to the ſig- 
net, 


ec 
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B it known,  &'c. me A. Foraſmuchas l 
have thought fit to ſettle and provide 
my eſtate and lands, teinds and others, 
failing heirs of my own body, in manner 
contained in a paper of the date of theſe 
preſents; and ſeeing it is fir, that, in the 
caſe foreſaid, I ſhould provide likeways my 

other eſtate, wherewith it hath pleaſcd the 
Lord to blefs me, in money and bonds, 
or otherways, and, upon ſerious 2nd good 
conſiderations, I have reſolved to provide 
the ſame in manner underwritten; therefore, 
to have diſponed, transferred and aſſigned, 
failing heirs male of my own body, and 
with and under the conditions after ſpe- 


cifedg-to and favour of B. the heirs male 
of his body, which failing, Wc, all and 
whatſoever debts and fums of money, he- 
ritable or moveable, due to me, by wha:io- 

* ever 
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ever perſon or perſons, by bond, contract, 
infeftment, or without the ſame, or any o- 
ther manner of way, pertaining preſently to 
me, or which ſhall hereafter pertain to me 
the time of my deceafe, and which are 
or ſhall be contained in a book containing 


the note and liſt of bonds, and other re- 


' ceipts, whereby any ſum or ſums of mo- 


* ney. is due to me, or which ' ſhall be con- 
tained in an inventary which ſhall be made at 
* any time, of the debts, bonds, and other 


*-writs, whereby the ſame: are, or. ſhall be 
due, holding the generality foreſaid to be 
* as ſufficient as if the whole particulars were 
expreſly enumerated and ſet down. Lakeas 
J. by theſe preſents, aſſign, transfer and diſ- 


pone, in the caſe foreſaid, to the ſaid B. and 
* the heirs of tailzie and proviſton above ſpe- 
* cified, all and ſundry the faid ſums of mo- 


* ney, and debts heritable and moveable, 
* preſently due and pertaining to me, by what- 
ſoever perſon or perſons, at any time here- 
* after, with the bonds, contracts, infeft- 


ments, and all other rights granted to me 


© or my cedents thereupon : Providing always, 


© likeas, &'c. that it ſhall not be lawful to the 
* ſaid B. and other heirs above ſpecified, to 


* vplift and diſpoſe of the ſaid ſums of mo- 
© ney, pertatning, or which ſhall pertain to 


* me, or to employ the ſame, or any part 


thereof, for any other uſe than the uſes 
under 
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under written; and if the faid B. or any or 
© the heirs above ſpecified, ſhall contraveen 
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this proviſion, the contraveener, for -him- 
ſelf and the heirs of his body, ſhall loſe 


their right to the ſums of money and debts 


above aſſigned, and the ſame ſhall pertain 


to the next perſon having right to ſucceed 
by the foreſaid proviſion and entail, who 


ſhall be liable to employ the ſaid ſums in 


manner following; that is to ſuy, my debts 
being ſatisfied, which are preſently due by 


me, or which ſhall be due the time of my 


deceaſe, and the proviſions and ꝓblige— 
ments after ſpeciſied, in favour. of the per. 


ſon under written, my friends and relations 
being likeways fatisfied, the reſidue of my 
eſtate in money ſhall be employed in the 
purchaſe of well-holden lands, and teinds 
of the ſame, where they may be moſt con- 
veniently had, and in ſpecial in Eaſt or Mid- 
Lothian, or the Merſe, as near to my other 
eſtate as can be, effeiring, and equivalent 


to the ſaid free reſidue of my eſtate in 
money; and, in caſe it ſhall be neceſlary 


and expedient to uplift any of the ſaid ſums - 


before there can: be any occaſion for pur- 


chaſe, then, and in that caſe, it is provided, 
that ſuch ſums as ſhall be uplifted ſhall be re- 
employed always. with the burden of the 
proviſion foreſaid; ſo that the ſame ſhall not 
be uplifted and employed for any other uſe 
than is above mentioned. And farther, out 
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„of the tender reſpect I have to the memo- 
« ry of ———- my worthy father, to whoſe 
great care and affection, and breeding me 
in virtue and letters, I acknowledge, that, 
under GO D, I owe the eſtate that GOD 
has bleſſed me with, and ſeeing I have no- 
male children of my own body to repre- 
' ſent me, and my only daughter having got- 
ten from me a. competent tocher, I have 
been careful that ſhe and her children, if 
' there ſhould be any, fhould be well and 
plentifully provided by her contract of 
marriage, and infeftment following upon 
the ſame; and in regard that, after the de- 
ceaſe of my father, —— his ſecond daugh- 
ter being beſtowed in marriage with the 
deceaſt — I did obtain for him, by my moyen, 
a place in — and in theſe places, he having 
acquired a conſiderable eſtate, he did beſtow 
his daughters, with my ſiſter, creditfully, 
and did give with them large portions and 
*-rochers, to which they got conſiderable ad- 
* ditions of his means after his deceaſe, fo 
that their husbands and they are in a very 
good condition; therefore, for the better 
proviſion and help of my ſaid father his o- 
* ther grandchildren and great grandchil- | 
dren after mentioned, I bind and oblige me, 
and the ſaid B. and the other heirs of tailzie | 
and provifion foreſaid, /i#eas, by accepting 
this preſent right, they ſhall be bound and 
"obliged to have in readineſs, againſt the firſt 

term 
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| ' friends ) which ſums are given and pro- 
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quivalent to the foreſaid ſum, to myſelf and 
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term of Mhiefunday or Martinmas after my 
deceaſe, the ſums: of money after mention- 
ed reſpective, extending together to the ſun 
of 50,000 merks, to be employed for, and 


towards the purchaſe of land effeiring to the 


ſaid ſum, to myſelf, and to the ſaid B. and 
my ſaid other heirs. of tailzie and provijon; 
and thereafter to be given and diſponcd by 
my foreſaids, to be holden of them, vi: 
bw There was the diviſion of the fums to hi 


* vided by me, to the effect that they may 
be employed upon land in manner fore. 
ſaid, and no otherways.. Liteas, I bind and 
oblige me and my foreſaids, in cafe I hare 
no heirs. male of my own body the time 
of my deceaſe, to employ the ſaid ſum of 
20,000 merks for. and upon the pur- 
chaſe and acquiring of lands effeiring and e- 


my foreſaids; and, the ſame being purcha- 
ſed, to give and diſpone the ſaid lands and 
teinds thereof, if the ſame be acquired 
therewith, to the ſaid and the hens 
of his body; which failing, to his other 
heirs ſuccęſſive, deſcending always of the 
ſaid - - my father, the eldeſt always 
if female, being preferred, and ſucceeding 
without diviſion; which all failing, to return 
to iny family, and my heirs of tailzie and 
proviſion foreſaid, to be holden of me, f 


my foreſaids, feu or blench, for 7 of 
« forty 


We: 

« forty pounds Scots of feu-duty yearly, and 
« with and under the proviſions and conditi- 
« ons under written, Liteas, it is provided, 
that the ſaid lands ſhall be acquired, and the 
right thereof taken to the ſaid B. and his 
« foreſaids, and that they ſhall be diſponed by 
© them to the ſaid — and his foreſaids, with 
the conditions and proviſions contained iu 
the bond of tailzie of the date of theſe 
« preſents, and in the aſſignation above ſpe- 
« cified in favour of the ſaid B. and his fore- 
« faids, for ſecuring and preſerving the tailzie 
and courſe of ſucceſſion foreſaid; which 
proviſions and clauſes irritant are holden as 
* expreſſed, as they are ſet down expreſly or 
relatively, and ſhall be inſerted in the rights 
and infeftments to be granted to the ſaid B. 
und his foreſaids, of the lands to be pur- 
* chaſed; and likeways in the rights and in- 
« teftments to be granted by the {aid B. or 
his foreſaids, to the ſaid —— and his fore= 
* faids: And it is likeways declared, that the 
lands ſo to be purchaſed for the ſaid —— 
* ſhall be burdened with the liferent of the 
* faid —— his mother, as to two third parts 
* of the ſame, during her lifetime, and, in 
* Cale ſhe deceaſe before her ſaid husband, 
with the faid - — his liferent 
of the half of the ſaid lands; which life- 
rents, to the ſaid and — re- 
ipectively, are declared now, as if the ſaid 
* lands were purchaſed, aud then as now, to 
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be reſerved to them reſpectively. And in hi 
manner, I bind and oblige me, and my fore. 
ſaids, in caſe 1 have no heirs of my own 
body the time of my deccaſc, ro employ 
the ſaid ſum of 20,000 merks above appoint. 
ed for the faid ----- (Here the clauſe imme: 
ately above written was repeated in favuur 9 
the ſaid — — —— i the ſame very term; 
verbatim) There followed a common clauſe fe 
ſerving power to alter, etiam in articulo mor. 
tis, and a declaration that this right ſhoull ty 
a valid evident, notwithſtanding that the ſame 
be lying in the granter's cuſtody the time of hi; 
deceaſe ; after the witneſſes names weie in- 
ferted, Sir John cauſed add this claufe. * Itis 
« farther declared, that it is my intention, 
that the lands to be purchaſed and given to 
the grandchildren and great grandchildren 
* of my father in manner above written, 
ſhould be purchaſed and acquired in the 
ſhires of Eaſt Lothian or Mid Lothian, ot 
the Mer/e, as near to my lands as can be con- 
veniently had. -Likeas it is provided and 
declared, that, until occaſion offer of any 
bargain or purchaſe for the ſaid perſons, aud 
their foreſaids reſpectively, the ſaid - 
and my other heirs of proviſion above ſpe 
cified, ſhall be liable; lie, by acceptation 
hereof, they ſhall be obliged to pay the an- 
nualrent of the fums reſpectively, from the 
firſt term of Whitfunday or Martinmas at- 


ter my deceaſe, until the lands, to be pur- 
chaſed 


A * * a Aa 
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«© chafed in manner foreſaid, be difpohed to 
them reſpectively.” Followed the ſubſcrip- 
tion. | 
Under general aſſignations of moveables I 


| comprehend rights to all caſualties of ſu— 


perivrity, becauſe the extent of them is not 
in the conveyance defined and derermined z 
ſach as, 


An Aff;cnation of an Fſcheat, and Bonds 
fallen wnder Forſeiture. 


E it known, &'c. me A. Foraſmuchas, 
(Here narrate the gift of eſcheat) And 
* now iceing that C. hath made payment to 
me of a certain ſum of money for granting 
* of the ht and aſl1zPation under written, 
* wherewith, &'c. therefore coit ve me to have 
made and conſtituted, as I, by theſe pre- 
* ſents, Cc. the ſaid C. his heirs and dona- 
* tars, my very lawful ceſlioners and aſſignies 
in and to the foreſaid gifts of eſcheat, and 
* all right that I have thereby to all goods, 

gear, moveable and immoveable, debts, tacks, 
* lteadings, rooms, poſſeſſions, acts, contracts, 
actions, obligations, aſſignations, debts, ſen- 
* tences, ſums of money, jewels, gold, ſilver, 
* comed and uncoined, inſight- pleniſhing, and 
other goods and gear eſcheatable Whatſoe⸗ 
ver, which pertained formerly to the ſaid B. 
dhe time of his being forfeited for the cau- 
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ſes above mentioned, or at any time ſince: 
And farther, to have ſold, aſſig ned, tranf- 
« ferred and diſponed, as I, &c. to the ſaid C. 
« and his forcfaids, all and whatſoever bonds, 
« heritable and moveable, annualrents, wad- 
« ſets, adjudications, appriſings, tacks and rights 
of teinds, decreets, ind other writs, evi- 
« dents and ſecurities whatſoever, made and 
granted to the ſaid B. or any of his prede- 
« ceſſors, to whom he is apparent heir, or 
« ncareſt in kin, and all ſums of money, prin- 
© cipal, annualrents, penalties, expences and 
ſheriff- fees contained therein, or due by vir. 
tue thereof, together with the gift and aſ- 
fſignation above mentioned given by —— 
to me of the ſame, and all that has followed, 
Nor may follow thereupon ; ſurrogating and 
« ſubſtituting —— with power to —— and 
« diſpoſe upon the goods, gear, debts, ſums of 
money, and others, particularly and general- 
ly above written, and, if need be, to call 
and purſue therefor, and obtain decrects and 
« declarators, general and ſpecial, thereupon, 
aud to uſe all manner of legal diligence for 
recovering thereof, compone, tranſact and a- 
gree thereanent, and generally, c. Likeas 
« ] have herewith delivered to the ſaid —— 
the gift above mentioned, to be kept, Cc. 
« And allo 
For this and the two followi ing ſtiles, ſee 


the note upon page 93. F 
n 


An Ag nation or Gift of Ward, Non- 
Entry and Marriage of an apparent 
Heir, as follows. 


AJ 


B* it known, cc. me A. ſuperior of the 
lands and others under written, for di- 
vers good cauſes and conſiderations moving 
me, to have given, granted and diſponed, 
' as I, by theſe preſents, give, grant, and 
diſpone to B. his heirs or athgnies, one or 
more, the ward and non-entry, mails, farms, 
kains, cuſtoms, caſualties, profits and du- 
ties of all and whole —— with the perti- 
* nents, lying, Sc. of all years and terms 
” bygone that the ſame has been in our hands, 
* and ay and while the lawful entry of the 
ſaid deceaſt C. his heirs or aſſignies thereto, 
being of Jawful age, together with the 
* marriage of his ſon and apparent heir to 
the faid deceaſt C. his father, and, failing of 
* him by deccaſe unmarried, the marriage of 
© any other heir or heirs, with the whole pro- 
fits of the ſaid marriage, with full power to 
the ſaid B. and his foreſaids, to aſk, crave, 
receive, intromit with, and uptake the fore- 
© ſai] ward and non- entry; mails, farms, kains, 
© cuitoins, caſualties, profits and duties of the 
* lands and others above written, of all years 
and terms bygone, and to come, above re- 
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hearſed, and profits of the faid marriage, and 
thereupon to diſpone at their pleafure, aud 
to occupy the foreſaid lands with their own 
plough and goods, or ſet the ſame to te- 
nants, during the ſpace of the ſuid ward and 
non-entry, and either of them, with court, 
*. plaint, herezeld, and with all and tundry o- 
ther commodities, liberties, privileges, eaſe. 
ments, and righteous pgripents whatſoever, 
freely, quietly, well and in peace, without a- 
ny revocation or reſervation W hatſoever. 


An Aſſignation of a Gift of Non- Entry 


by a Truſtee in favour of a Wife, for 
2whoſe Behoof this Gift was obtained, 
ſecluding the jus mari by an expreſs 
Duality and Provifion of this Convey- 
ance. 


* BE it known, Cc. me A. Foraſmuchas, 
5 (Here narrate the gift) And ſecing my 
name was only intruſted in the fame gift, 
for the behoof of B. and upon the expreſs 
condition that I ſhould denude myiclt there- 
* of in manner after mentioned, therefore wit 
ye me to have aſſigned, transferred and dil. 
«. poned, as I, by theſe preſents, aſſign, Gt. 
to the ſaid B. under the conditions, provt- 
« fons and limitations after rchearied, the 

n: 
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non- entry dikties of the foreſaid annualrent 


of —— correſponding to the ſaid ſum of 
and that of all years and terms bygone» 


whereunto I have right by the foreſaid gift, 


and of all years and terms to come, ay and 
while the lawful entry of the righteous heir 


or heirs thereto, being of law ful age, toge- 


ther with the foreſaid gift itſelt, proceſs of 
declarator raiſed thereupon, and all action, 
inſtance and benefit competent, or that may 
be competent to me by virtue thereof, un- 
der the conditions, proviſions and limitations 
after rehearſed; to wit, that the fail B. 13 
to have the only right to the foreſaid non- 
entry duties, bygone and to come, for the 
aliment, ſubſiſtence, and entertainment of her 
and her children; with this expreſs proviſi- 


on, that B. her husband, and his creditors, 


hall be ſecluded from all right or intereit 
therein jure mariti, or otherways, and ſhall 


have no power to aſſign or diſpoſe thereup- 


on, nor do any deed to avert or miſapply the 
laid non- entry duties, for any other end or 
uſe, except for the aliment of the lady aud 


her children. And li (etwas, in regard the 


foreſaid non entry duties and gift thereof arc 
expreſly deſigned and intended for the ali- 


ment and ſubſiſtence of the ſaid lady and her 


children, therefore it is hereby provided and 
declared, that the ſame ſhall not be ſubject 


nor liable to any arreſtments, or other legal 
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«* diligence; at the inſtance of the husbanJ'; 


creditors, for debts contracted, or that ſhall 
be contracted by him, declaring all ſuch debts, 
and deeds, and diligences, that may he uſed 
thereupon, to be in themſelves null and void, 


And that, notwithſtanding thereof, the ſaid 
B. ſhall have power and right to uplift ard 


intromit with the faid non-entry duties for 
the uſe above mentioned, and to grant dif 
charges thereof by herſelf alone, without 


conlent of her husband, which ſhall be a 
ſufficient exoneration to the receivers. Ad 


it is farther, hereby declared and provided, 


that, in caſe it ſhall happen the ſaid lady to 
deceaſe before her husband, in that cale, 
what of the non-entry duties remain unup- 
lifred for the time ſhall pertain equally to her 
children, and their heirs ( /ecluding executors) 
wich full power to the ſaid lady to alk, crave, 
receive, intromit with, and uplift the not 
entry duties above aſſigned, and to diſpoſe 
thereupon to the uſe above mentioned, com 


pone, tranſa&, and agree thereanent, and ge- 


nerally all other things concerning the pre- 
miſſes to do, uſe and exerce, that I might 
have done myſelf before the granting of this 
preſent aſſignation. Which aſſignation 1 bind 
and oblige me, my heirs, ſucceſſors and execu- 
tors, to warrant to the ſaid B. and her {ad 
children, and their. foreſaids, from all facts 
and deeds done and to be done, by me or.my 


' fore ſalds, 


CET 
t foreſaids, .at any time bygone or to come, 
« prejudicial hereto allenarly. Liteas, I have 
« inſtantly herewith delivered to the faid B. 
| © the foreſaid gift, under the privy ſeal, with 
© the ſummons of declarator raifed thereupon, 
© to be proſecuted either in my name, or her 
« own, as ſhe ſhall think fit.“ Regiſtration 
for preſervation. | 
Beſides the variety ariſing from the three 
circumſtances above diſcourſed of, there is 
a fourth, which we may impute to the qua- 
lity of the right, or deſign of the parties: 
And that makes another diviſion of aſſigna- 
tions into redeemable. and irredeemable. The 
irredeemable ones are theſe already treated of; 
the redeemable aſſignations are ſuch as are 
granted in ſecurity of a debt, or for relief of 
cautionry, ſo that, upon payment, the right 
10% jure returns to the cedent, if he was not 
diveſted of the poſſeſſion, and by paction of 
parties there is a reverſion competent to the 


diſponer. For knowing of. which fort take. 
an example of . 


An AS$1GNATION of Mails and Duties 
for farther Security of. a Debt. 


= it known, c. me A. Foraſmuchas 
F (narrate the bond) And it being juſt 
and reaſonable. that the ſaid B. be ſecured 
concerning the payment to her of the foreſaid 
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«:annuity of 2400 merks yearly, as well g 
ſuch years and terms as are bygon- rcſtin, 
* unpaid, as in time coming; therc/ore, 5 
* corroboration of the faid bond, and forme 
«ſecurities granted to her for the ſame, an 
that without prejudice or derogation there, 
to, or to any diligence comp2tent to folloy 
**thereupon, ſed accumuland jura juribu; 
bt ye me to have aſſigned and diſponed 
*'{zkeas I, Wc. to the ſaid B. as much of thr 
« firſt and readieſt of the mails, farms and 
duties of the lands and barony of — — 
mand other lands, houſes and acres belong: 
ing to me, lying, Oc. due for the preſen: 
year 1764, and in time coming, as will ſa 
*-tisfy and pay her the foreſaid annuity, and 
*:termly penalties. thereof in caſe of failzie 
* and that as well of all years and terms by- 
gone reſting unpaid, as in time coming, du- 
ring her lifetime, .2v:th full power to bet 
to uplift and receive the ſame, and to grant 
* diſcharges upon the receipt thereof, in 
whole or in part, which ſhall be ſufficient to 
the receivers, and, if need be, to call and 
purſue therefor, and to uſe all manner of 
e Ea againſt the tenants and pol- 
« :ſeflors of the ſaid lands, upon the decreets 
already recovered, or to be recovered by 
her for obtaining payment thereof. If I 
« always hereby declared, that what the ſaid Þ, 
* ſhall recover, by virtue of this diſpoſition 
«and aſſiguation, ſhall be compted in part ot 

| payment 
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payment of the ſoreſaid annuity, and term- 
ly penalties thereof that are or ſhall be in- 
« curred. And for farther ſecurity thereanent, 
+ I C. ſon to the ſaid A. do hereby content to 
this difpoſition aud aflignarion ; and declare, 
that whatſoever rights the ſaid A. has grant- 
© ed, or ſhall grant in my favour, ſhall no- 
« ways prejudge, nor come in competition 
« with the rights granted to the faid B. for 
the annuity above written, during her lite- 
« time, nor What is reſting thereof for by- 
gones, nor fha!] interrupt any diligence ne- 
ceſſary to be uſed at her inſtance ithereauent ; 
* which diſpoſition and aſſignation, I the ſaid 
A. do hereby bind and oblige me, my heirs 
and ſucceſſors, to warrant to the ſaid B. at 
* all hands, and againſt all deadly; and that 1 
© ſhall keep the ſaid lands poſſeſſed by ſuffici- 
* ent tenants, who ſhall be able to pay their 
© rents.” Regiſtration. | 

When, for farther ſecurity, and in corro- 
boration of prior bonds, aſſignation is grant- 
ed and ſubjoined to the bond of corrobora- 
tion, whether of moveables or heritables, as 
infeftments of annualrent, or the like, it is 
molt proper that it contain, for the creditor's 
ſecurity, a declaration in his favour, that al- 
beit he be aſſigned thereto in corroboration, 
yet he ſhould not be obliged to intromit there- 
with, or do dilizence therefor, but if he plea- 
ſed, and ſhould not be obliged to compt but 
according to his actual intromiſſion, and no far- 
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Of AS8$16NATI1ONs in Truſt for doin 


Diligence. 


Stignations to ſums of money, and { 
cutines therefor, being made to a com. 

mon creditor for doing diligence, do not dif- 
ter from the common aſſignations, but rn 
on verbatim, in the fame ſtile, neither make 
they mention of a backbond ; and this is thi 
moſt general way: But I have ſcen another 
way, which I look upon as more ſure and 
convenient, and it is thus: The bond and 6 
ther rights being nerrated, the cauſe 1s, * And 
ſeeing that B. who is alſo creditor to the 
« ſaid deceaſt is to intent action againl 
, now of that ilk, fon and apparent 
© heir to the ſaid — for certain ſuns 6 
money due to himſelf, which may be dons 
upon leſs expence, if the debt, contaul 
ed in the bond above mentioned, was al- 
* ſo aſligned to him, that there be ane dil. 
« gence done for all; therefore, &c. (an aſſy: 
nation in common form) ſurrogating the al-N 
« ſigney in the cedent's full right and place 
of the premiſes, to the effect above men- 
«. tioned, and the writs were to be uſed by 
« him to the effect above written. Prov 
ing always, that the ſaid B. be holden and 
« obliged, as he, by acccptation hereof, bind 
« and obliges him, his heirs, ſucceſſors and 
| exec 
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executors, to repone and retroceſs me in 


« the right of the ſaid bond, and denude him- 
« ſelf in my favour, of what diligence ſhall 
be done thereupon in his name; with war- 
randice from his own proper fact and deed, 


and the writs to be granted thereanent be- 
ing formed and expede upon my proper 
charges and expences, conform to a back 
bond granted, or to be granted, by him to 
« me thereanent.” 

Sometimes one makes aſſignation to a per- 
ſon that he may uſe diligence upon the bond, 
and purſue for payment of the ſums, which 
aſſigney gives a backbond to the cedent; and 
it happens, that, in implement of the back- 
bond, an aſſignation is made to a third party 
at the truſter's deſire, but thereafter, upon 
another view and deſign, that debt and dili- 
gence is taken from this laſt aſſigney, and gi- 
ven to another perſon; to prevent the multi- 
plication of writs, the truſtee and laſt ce- 
dent are deſired, upon getting up of his laſt 
aſſignation, to ſign a new one in favour of 
another perſon; after the warrandice of the 
ſecond aſſignation, there muſt be an excep- 
tion of the firſt aſſignation, in this form; 
* Declaring nevertheleſs, that the aſſignation 
* of the foreſaid bond and ſums, which was 
* granted by me to P. ſhall not infer a con- 
travention of this warrandice, the ſame be- 
ing now retired by me, and cancelled.” 

A getting 


(3 
A. getting right from his majeſty to B'; 
lands and eſtate, fallen by forfeiture, and to 
His eſcheat, he diſpones the lands to ſundry 
perſons for the behoof of B. who had obtains 
ed remiſſion, and aſſigns the eſcheat to B. 
Himſelf. In the warrandice of this laſt aſſig- 
nation it is declared, That the diſpoſition 
granted for his behbof, in manner foreſaid, 
* of the ſaid lands and others (w-1ich /iteways 
* might be comprehended under eſcheat, as the 
© mals, tacks, &c.) and ſums particularly and 

generally therein mentioned, ſhall not be 
interpreted any contravention of this wars 
* randice, nor infer double warrandice againſt 
him. x 8 

When a moveable ſam is tailzied, and the 
aſſignations, either general or ſpecial, are 
granted with proviſions or reſtrictions, the 


perſons in the tailzie are ſubjoined, one after 


another, in that part of the right where the 
' alligney's name is placed, and the proviſions 
are put in the clauſe of furrogating, &c. And 
in the aſſigning clauſe which is before, and in 
the after part of the right, you ſay relatively, 
under the proviſions and conditions after or 
above mentioned, as thus ; made and conſti- 
© tuted A. and the heirs of his body, which 
failing, B. and the heirs of his body, © 
and in and to all action, & c. under the pro- 
viſions and reſtrictions after mentioned, /ur- 
* rogating, &c. the ſaid A. and his foreſaids 
which failing, as ſaid is, in my full right 

an 
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and place of the premiſſes, under the pro- 
viſions and conditions always after ſpecifi- 
© ed, vi22 —— with power, c.“ But I 
haye ſeen the proviſions ſubjoined to the clauſe 
of aſſignation, and before the claule /urro- 
gating. 
When there is refervation made by the ce- 
deat in favour of himſelf, or any other per- 
boa, the ſubſtitution and ſurrogation, in his 
full right and place, muſt bear the aſſigney 
only to his right and place of the 7 
| pro tanto. 


Of Tranſlations. 


% 


Tranſlation is a. continuation of the con- 

veyance of a moveable ſubject by the aſſig- 
ney to another perſon ; and generally the follow- 
ing conveyauces are called Tranflations, tho" in 
a fourth or fifth degree of diſtance from the 
alligney. Others again call ſich Di/p9/itions ; 
but there is no ſetrled denomination for ſuch 
writs, albeit the ſtile of them be fixed. 

What has been faid of aſſignations reſpects 
alſo tranſlations. 

In the beginning to the ordinary deſignati- 
on you put an additional one, thus; Aſigney 
after ſpecified, or, as having right by affienati- 
on, (or tran/ation, or diſþoftion) in manner 
after mentioned, And after the bond or dili- 
gence, or rather, after copying the narrative 
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of the aſſignation, you narrate the afſignaticy 


itſelf in the ordinary form, and that the fame 
was duly intimated, if it was ſo, and then you 
mention the cauſe of granting, which is the 
fame as in aſſignations. ö 


Tranſlation of a Bond, and Sums therein 


contamed, whereupon no Diligence hath 
.as yet followed. 


E it known, Sc. me A. aſſigney after 
ſpecified, Foraſmuchas (Here narrate 

the bond, and an aſfſignation thereof” in com- 
mon form) And now ſeeing that B. in name 
and behalf of C. hath made payment to me 


of a certain ſum of money for granting the 


tranſlation under written, wherewith, &. 
and diſcharge the ſaid C. and alſo the ſaid . 
Sc. renouncing, Oc. therefore wit ye me to 
have fold, aſſigned, transferred and diſpon- 
ed, as I, by theſe preſents, ſell, Oc. to the 
{aid B. for the behoof of the ſaid C. the fail 
ſum of 20,000 merks, and 2000 lib. of l- 


quidate expences, and the annualrent of the 
ſaid principal ſum reſting unpaid fince the 


term of Whitſunday 17 64 years, and in time 
coming, during the not-payment thereot: 
As alſo the bond above written, with the a. 
ſignation made to me thereof, ſurrogating 
the ſaid B. for the behalf foreſaid, &. 
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© with proer to him, or any other who ſhall 
be intruſted by the ſaid C. to alk, Mc. and 
eto grant diſcharges, c. and, if need be, 
to cauſe” regil ter the faid bond, Sc. com- 
© pone, &c. aid generally, &'c Which tranſ- 
lation I obhige me, and my — to Warrant 
to the ſaid B. for the behoof above menti- 
oned, from my own proper fact and deed. 
iar J have inſtantly herewith delivered. 

© to the ſaid B. for the behoof above written, 
the principal bond and aſſignation above ſpe- 
'Mf © cificd, both unregiſtred, to be kept and uſed 
by him, or his foreſaids, as their own. pro- 
„per evident.“ Regiſtration for preſeryation,, 
eW and execution, if need be. 
e In tranflations, and other conveyances of, 
e aſſignations, if there be many bonds in the 
WF narrative, whether granted by the fame or. 
by diſtinct perſons to the cedent, and if the 
ol alignarions to them are of different dates, and 
„granted at ſeveral times, they are narrated in 
oF the fame order with the bond. This was 
a ene Hay's practice, even. in aſſignations of 
„che fame date. The diiference of the ſtile in 
e m affignation and tranſlation is this, that the 
if ftile of che aſſignation runs thus; I nate B. 
big heirs and donatars, my very lawful cefio- 
er end affionies in and to the ſum of —— 
„Se. The itile of a tranſlation is thus, I Hate 
Il, 2//igned, transferred and diſtoned, like- 
as, Sc. to B. His Heirs or ae; Tees, the ſum of 
1 &. The bond and afſignation are nar- 
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rated itt the narrative; and, wherever the bond 
is mentioned, the aſſignation muſt be ſpoken 
of too. In the clauſe of tranſlation, as there 
is a tranſlation of the bond, ſo mull there 
likeways be of the aſſignation, which muſt 
be delivered up with the bond; ſo that | re- 
mark no material, and even ſcarce a verbal 
difference. 

In the clauſe of tranſlation of a bond, 2nd 
ſums contained in a general diſpoſition, and 
allignation of ſeveral other bonds, comprs, 
debts and ſums of money, the ſtile of the 
tranſlation of the aſſignation did run thus; 
And in and to the foreſaid aſſignation made 
to me of the premiſſes, in ſo far as the ſame 
may be extended to the ſums hereby tranſ- 
* ferred” In which caſe alſo the aſſignation 
cannot be delivered up, as is uſual, becauſe it 
is a right to other and greater ſums, ſo there 
muſt be an obligement in theſe or the like 
words; As alſo I bind and oblige me, and 
my foreſaids, to make the ſaid diſpoſition 
mand affignation forthcoming to the faid B. 
* when he ſhall have ncceſſarily to do there- 
with.“ And this is put before the clauſe of 
delivery of the bond. 

In aſſignations or tranſlations made by an 
heir or executor of goods belonging to his 
father, or other predeceſſor, the cedent war- 
rants it, not only from his own fact, but from 
that of his predeceſſors, the ſame muſt be 
done, in caſe the transferrer haye right by at- 


ſignation 


7 


1 
{nnation from a conjunct perſon, The rea- 
ſon is, becauſe ſuch = ſſignations being for the 
moſt part but gifts, wherein there is no war- 
randice at all, the cedent, in this tranſlation, 


3; in all equity, obliged to ſecure his aſſigney 


from all hazard. 


Of Retroceſjions. 


of Retroceſſion 15 a torit by the Maney, ro- 
pauiung and reſtoring the cedent in His full 
| right and place, with the ſame power he Rad 
before the alfrgnation. It is molt commonly u- 
ſed when an aſſigney in truſt denudes himſelf in 
favour of the Kofler and it is in this form. 
The narrative being premiſed, in which com- 
monly the aſſignation or tranſlation is deduced, 
or ſometimes. "the backbend is narrated, after 
which follows the /uo/umption, conch is vari- 
al, according to the circumſtance and bargain 
of parties. Thus a tutor to a minor, 0e 
father bad got rig hi to certain fums for fecurt- 
ty of a debt owing to: him, aud bud granted 
dent being about to retroceſs the cedent, 
ſubſumes, « And ſeeing the -taid B. did not re- 
cover payment of the two debts above men- 
* tioned, which were due by — as alſo, 
ſecing the ſaid C. hath Swen to the ſaid B. 
my pupil, a diſcharge ob the backbond a- 


* bove ſpecified, 'wherethrough, in all equity 


* and reaſon, he. ons to be reponed to his 
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*- own right and place of the two debts above 


* written, due by the faid —— and his cau- 
tioner, and by the ſaid therefore, &c. 
Another form of a ſubſumption is this; And 
*-ſeeing my name was only borrowed to the 
* afh{nation, tranſlation and difpoſition above 
«* rehearſed by the ſaid C. upon my faithful 


promiſe for denuding me thereof in his fa. 

vour, in manner after exprefled ; therefore, 
« &c/ 

The peculiar ſtile of the retroceſſion is, 
« Therefore wit ye. me to have reponed, reſto- 
red and retroceſſed, as. I, by theſe preſentz, 
c. the ſaid C. his heirs or aſſignies, ſeclu- 
* ding his executors, to his own right and 
place of the two debts above ſpecified, due 
* by the ſaid and his cautioner, and by 
the ſaid with the aſſignation and tran{- 
lation of the firſt bond, and the aſſignation 
* of the ſaid ſecond bond, and all that has 
followed, or may follow thereupon ; ſurrs- 
« gating, &c. with power, c. (as in a tran 
* /ation) and generally all other things, ©, 
* before the granting of this retroceſſion 
* which J oblige me to warrant from fact and 
* ded in common form. Liteas J have del 


« y>rcd back to him the extracts of the two 
bonds, c. 


2 


& 3% )) 
Of Vendition of. Ships. 


| Chips boats, barks, and the like machines: 

moving on the water, are conveyed by 

4 moveable right, which is of a peculiar ſtile, 
and is called a vendition, thus: 


PE it known, Cc. me A. maſter of the 
a good ſhip, called, &'c. which I lately . 
© cauſed build in, ic. and which coſt me, by 
me fitted accompts ſubſcribed by the own- 
© ers, 1054 J. Herling money, for the ſum of 
— money foreſaid, as the the juſt ſixtecnth 
part of the ſaid whole ſam, contented, paid, 
and really, and with effect, delivered to me 
by B. whereof I, by thele.prefents, grant 
dhe receipt, renouncing all excepti.ns and 
sW © objections in the contrary ; and, by theſe 
preſents, exonering and diſcharging the ſaid 
x B. his heirs, EXECULOTS,. and all others whom 
it effeirs, of the ſame for ever, to have d 
and diſtoned, likeas I, by thele preſents, ſell 
18 © and difpone, to and in favour of the faid B. 
„ * his heirs and aſſignies, (ſecluding execu- 
o tors) all and whole the juſt ſixteenth part of 
the {aid ſhip, called —— with the ſixteenth 
part of the guns, tows, fails, anchors, maits, 
raes, oars, float-boats, and all other furnt- 
ture and pertinents belonging thereto, toge- 
gcther with all right, title and intereſt J have 
* or 


7 
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or can pretend to the ſame; and I hereby 
ſurrogate and ſubſtitute the ſaid B. and hig 
*-foreſaids, in my full right and place of the 


ſaid ſixtcenth part of the ſaid ſhip and per. 
tinents. And farther, I bind and oblige 
me, my heirs, executors and ſucceſſors, to 
make juſt compt and reckoning to the ſaid 


B. his heirs and affignies, (ſecluding exe. 


cutors) of all and ſundry the freights of the 
whole voyages the ſaid ſhip ſhall happen to 
ply without or, within this kingdom, and to 


make payment to ſhim, or his foreſaids, d 


the whole profit which the foreſaid fixtcenth 


part of the ſaid ſhip ſhall happen to wake, 
and that after each time of her return with. 
in this realm, before any reſailing forth 


thereof, or at any port or. place abroad, wen 


J am required. The which vendition I bind 
and oblige me, and my foreſaids, to be good 


and ſufficient- to the ſaid B. and his fore: 


ſaids, for their right to the faid ſixteenth 


part, and free in all waters, patfages, roads, 


rivers and creeks,. within, or, without this 
kingdom, from all 'debts and ſums of ma 


ney, arreſtments, (a) that may in any way 
mar or impede him, or his foreſaids, in the 
peaccable poſſeſſion thereof, by any fact or 
deed of mine done, or to bs done, prejud-- 


« & 


cial thereto, Regiſtration. 


(a) Sometimes the following words are added —— 


Buttomries, former venditions, clags, claims, er eiber 
jucenveniencies whatſoever, 


* 


9999 

As trade and navigation ſeem at preſent to 
be more diligently attended to than in former 
rears, and a laudable zeal for promoting and 
cultivating both daily increaſeth, it will not be 
thought foreign to our author's methcd to 
add here ſome few {tiles relative thereto; and 
theſe are, charter-parties, bonds of bettomry, 
and policres of inſurance. 
Charter-party may be defined, A deed or 
\ WW 111ting aſed betwixt merchants and fea-faring 
men, containing the agreements made between 
ben concerning their merchandize and mart 
| WH time affairs. And may be further deſcribed, 
to be a certain agreement between the ma- 
ſter or owners of the ſhip, or both together, 
oa the one part, and the merchant or freigh- 
er on the other, whereby the maſter, Cc. 
I agree to fail at fuck time or times, from one 
bort to another, and deliver the goods wheres» 
Vith the ſhip is freighted in the manner ex- 
1 MW preſſed by the writing, which conſiſts of as 
nnmy parts as there are parties diſtinctly inte- 
Lreſted, and wherein is uſually inſerted. the ge- 
. WW ocral exceptions of wind and weather, the in- 
/ [WO ecrruption by enemies, Oc. 
e 


—ů 19 


The preſident Boyer ſays the word is thus 
derived, that per medium charta incidebatur, & 
fie fiebat charta parlilu; becaule, in the time 
when notaries were leſs frequent, there was 
only one inſtrument made for both parties: 
This they cut in two, and gave each his portion, 
4 | and 
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and joined them together at their return, tg 
know it each had done his part. "This he oh. 
ſerves to have ſeen practiſed in his time, a. 
greeable to the method of the Romans, who 
in their ſtipulations, uſed to break a {af 
each party retaining a moiety thereof as 1 


mark. 

A charter-party differs from a bill of load: 
ing, in that the firſt is for the-entire freight 
or loading, and that both for going and re. 
turning; Whereas the latter is only for a part 


of the freight, or, at moſt, only for the vo). 
age one Way, | 


A Charter-Party: 


I AT the firſt day of June 1764 
© 4 years, it is condeſcended and agreed 
upon betwixt D. ſhipmaſter in A. com 
mander of the good ſhip called the C. df 
A. of the one part, and V. and company, 
merchants in E. of the other part, in man- 
ner following; hat rs to ſay, the ſaid Y. 
hath freighted, and, by theſe preſents, for 
the freight underwritten, freights and les 
'to the ſaid W. and company, the ſaid ih! 
called the C. of A: for plying the voyage 
after mentioned, vz. from the port of — 
© where ſhe preſently lies, to —— or — 
in option of the ſaid freighters, and from 
thence back to the Port of —— when the 


| - 
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1 
voyage is to terminate : For which purpoſe 
« the {aid D. obliges himſelf, betwixt and the 
« firſt day of July next to come, to have his 
aid ſhip in readineſs, in good order, and 
WM - ſufficiently found with all kind of neceſſary 
implements requiſite for ſuch a voyage, and 
to keep the ſaid ſhip in ſufficient repair du- 
ring the {aid voyage, and to take on board 
* ſuch goods as the ſaid freighters ſhall deſire 
* at the port of — and fail with the firſt fair 
(WM © wind and weather from the ſaid port of — 


£ * 


and carry the ſame to or as 
ſaid is, and there to liver the ſame, and, at 
either of the ſaid places of — — or 


to take on board a full loading of- or 
other goods, as the ſaid freighters, or their 
correſpondent ſhall deſire, and to carry the 
ſame from thence to the ſaid port of 
where the ſaid ſhip is to remain eight wea- 
ther- work ly- days for livering the ſaid car- 
go; and, in caſe the ſaid freighters, or their 
correſpondent, find it neceſſary, for ſtow- 
age of the goods at — or to 
make an alteration in the ſteerage, by tak- 
ing down ſome beds, they are to have li- 
berty to do the ſame upon their own charge, 
and being bound, as they hereby oblige them- 
lelves upon their own proper expence, to 
put the ſaid ſhip in her preſent condition 
ö again, in caſe auy ſuch alteration is made: 
the © Avd the ſaid D. obliges himſelf to grant 
0 dills of loading for the goods he ſhall re- 
cCceive 


4 


ceive on board, and deliver the ſame in got 
condition, and that none of them ſhall. be 
anyways damaged or embezzled by himſelf 
or ſhip's company, or through default d 
the ſhip, (ſea hazard always excepted) And 
on the other part, the ſaid W. and compa 
ny bind and oblige themſelves, their heir, 
executors and ſucceſſors, to make payment 
to the ſaid D. or his owners, their hein 
executors of aſſignies, of the ſum of — 
ſterling, each month. the ſaid ſhip fhall be 
employed in her performing the ſaid voyage 
for the tear and wear of the ſhip and her 
furniture, and to pay all other charge 
of failing, and wages, and neceſſary provile 
ons to the ſaid maſter and his mariners du- 
ring the ſaid voyage, with ail port-charges 
and average: And upon advice of the {hip 
arrival at --— or --— the ſaid freighters be- 
come bound to pay the owners of the {aid 
ſhip at — ſterling, as three months 
freight of the ſaid ſhip, and the remaindet 
of the freight within forty eight hours at 
ter unloading at the port of — and, in cale 
the ſhip is in readineſs ſooner than the faid 
firſt of July next, and her ontward cargo 
on board, the is to fail the firſt fair wind 
© and weather, after her outward cargo is oi 
board, if the freighters deſire it, the firſt d 
* July next being declared always to be the daſ 
* the enters into pay; and if the ſaid ſhip (hal 
happen to fail ſooner than the ſaid firſt of 
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e Fuly, ſhe is to enter into pay the day ſhe 
« ſails from and, if any Misfortune be- 
fal the faid ſhip, (as GOD forbid) ſo as 
the voyage cannot be performed, the ſaid 
« freighters oblige themſelves to pay the ſaid 
« freight until the time the faid misfortune 


| © happens; as alſo the ſaid freighters oblige 


« themſelves to pay —— Sterling of demur- 
© rage, each day the ſaid ſhip ſhall be detain- 
ed ar the ſaid port of —— in livering her 
cargo, after the ly days above mentioned, 
through default of the freighters; and the 
« parties oblige themſelves to perform the pre- 
miſſes to each other, under the penalty of 
— * to be paid by the party 
breaker to the party performer, or wilſing 
* to perform the premiſſes, over and above 
performance.“ Regi h ation. 


Form of an Engliſh Charter-Party of 
Areigbiment. 9 9 87 

a TI charter- party, indented (a) and 
g made the between A. c. ma- 
* riger, 


* 


(a) Indenture is a word more uſed in the Engli/h 
law than with us; for they diſtinguiſh their writings 
into deeds. indente and deeds poil, which names prin- 
cipally ariſe from the ſorm of them, the one being cut 
in and out at the top derrtways, and the other plain. 
A deed indented is defined to be a deed conſiſting of 
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* Finer, maſter and owner of the good ſhip or 
veſſel, called —— now riding at anchor at 
* —— of the burden of two hundred tons, 
© or thereabouts, of the one part, and B, C. 
* D, merchants in —— of the other part, 
* witnefleth, that the ſaid A. for the conſde- 
* rations herein after mentioned, hath grant- 
cd, and to freight letten, and, by theſe pre- 
* ſents, doth grant, and to freight let, unto 
© the ſaid B, C, and D, their executors, admi- 
niſtrators and aſſigns, the whole tonnage of 
* the hold, ſtern- ſheets, and half-deck of the 
ſaid ſhip or veſlel, called —— from the 
port of Londen to —— in a voyage to be 
made by the ſaid A. with the faid ſhip, in 
manner hereafter mentioned, {that is to ſay) 
sto ſail with the firſt fair wind and weather 
« that ſhall happen aftgr next, from the 
* ſaid port of London, with the goods and 
« merchandize of the ſaid B, C, and D, their 

| | | factors 


two parts, or more; for there are deeds tripartite, 
quadripartite, ſextipartite, Cc. in which it is expre 
led, That the parties have to every part thereof in- 
© terchangeably ſet their ſeveral ſeals ; and, for that it 
© contains more parts than one, each part is indented, 
cor cut, one of them into the other, that thereby it 
© may appear they belong to one buſineſs or contradt. 
© Weſi's mb. ſect. 47.” And this cutting is fo mate- 
rial by the Engliſh law, that, if a deed or writing be- 
gins this indenture, &'c, and is not fo cut or indented, 
it is no indenture, but may work as a deed poll; but 
if the deed is actually indented, and there are 9 
words importing an indenture, it is neverthelels an itt 
denture in law, IWeed's inflit, 223. 
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their factors or aſſigns, on board, to — a” 


for an, (he dangers of the ſea excepted) 
and there unlade and make diſcharge of the 
ſaid goods and merchandze; and alſo ſhall 
there take into, aud aboard the ſaid ſhip a- 
gain, the goods and merchandizes of the ſaid 
B, C and D. their factors aud aſſigns, and 
ſhall then return to the port of Londen with 
the ſaid goods, in the ſpace of —— limt- 
ted for rhe end of the ſaid voyage: In con- 
ſideration whereof, the ſaid B, C and D. for 
themſelves, their executors and adminiſtra- 
tors, do covenant, promiſe and grant to, 


and with the ſaid A his executors, admi- 


niſtrators and ,aſhgns, by theſe preſents, 
that the ſaid B, C and D. their executors, 


adminiſtrators, factors or aſſigns, ſhall and 


will, well and truly, pay, or cauſe to be 


paid, unto the ſaid A. his executors, ad- 
miniſtrators or aſſigns, for the freight of 


the ſaid ſhip and goods, the ſum of —— 
(or ſo much per ton) within twenty one 


days after the ſaid ſhip's arrival, and goods 
returned and diſcharged at the port of Lon- 


don aforeſaid, for the end of the ſaid voy- 
age; and alſo ſhall and will pay for 


demurrage, (if any ſhall be, by the default 
of them, the ſaid B, C and D. their factors 


or aſſigns) the ſum of per day, dai- 
ly, and every day, as the ſame ſhall grow 
due; and the ſaid A. for himſelf, his exe- 


cutors and adminiſtrators,, doth covenant, . 


D d 2 « promile, 
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of him the ſaid A. his executors and admi- 
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promiſe and grant to and with the ſaid , 
and D. their executors, adminiſtrators 
and aſſigns, by theſe preſents, that the ſaid 
* ſhip or veſſel ſhall be ready at the port c 
* Londen to take in goods, by the ſaid B, ( 
* and D. on or before --— next coming; and 


c 


* the ſaid B, C and D. for themſelves, their, V 
Oc. do covenant and promiſe, within ten © 
days after, the ſaid ſhip or veſſel ſhall be ? 
thus ready to have their goods put on board f 
the ſaid ſhip, to proceed on in the faid voy: 

« age; and alſo, on the arrival of the faid ; 


* ſhip at ——— within —— days, to have 
their goods ready to put on boazd the faid 
« ſhip to return on the ſaid voyage: And the 
« faid A. for himſelf, his executors and admi- 
* niſtrators, do farther covenant and grant, to 
and with the ſaid B, C and D. their executors, 
« adminiſtrators and aſſigns, that the ſaid ſhip 


« ſaid voyage, ſhall be, to the beſt endea vous 


* niſtrators, and at his and their own proper 
& coſts and charges, in all things, made and 
* kept ſtiff, ſtaunch, ſtrong, well-apparclled, 
* furniſhed and provided, as well with men 
* and mariners, ſufficient and able to guide and 
* govern the ſaid ſhip, as with all manner of 
* rigging, boats, tackle, apparel, furniture, 
« proviſion, and appurtenances fitting and 
* neceflary for the ſaid men and mariners, and 
« for the ſaid ſhip, during the voyage wor? 
wi % 121d, 


1 | 
© ſaid, In witneſs whereof, the parties above 
© named have put their hands and ſeals the 
© day and year above written.” 

The above examples are ſufficient to give 
the reader a general idea of theſe writs, but 
this contract may be diverſified into as many 
various forms as the nature of the voyage re- 
quires, ſo that it is impoſſible. to give an ex- 
ample that will anſwer all or many caſes; as, 
for inſtance, | 

When a ſhip is to apply to ſeveral ports to 
diſcharge her cargo and relade, atter the clauſe 
where the cargo is to be unlade, you add, 
And there alſo to receive, relade and take in, 
© unto and aboard her, all ſuch other goods 
and merchandizes, - (as - ſhe may conveniently 
' ſtow and carry, over and above her victuals, 
* tackle and apparel) and as the ſaid B, C and 
D. their factors or afligns, {hall appoint 
and think fit to lade unto her, and then the 
ſaid ſhip, with the firſt good wind and wea- 
ther that Ged ſhall ſend (the dangers and 
hazards: of the fea excepted) ſhall directly 
* fail and* apply to „and there ſhall un- 
lade and make a diſcharge of the ſaid goods, 
and relade again according to the direction 
and appointment of the ſaid B, C and D. 
their factors or aſſigns, and with: ſuch 
goods, wares, and merchandizes, as the ſaid? 
d ., Cand D. their factors, or aſſigns, ſhall 
4 chink fit to lade unto her, not exceeding the 
e. Proportion that the ſaid ſhip can ſafely ſtow 
d, Dd; and. 
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£.and carry, as: aforeſaid; and then the fri 
* hip, with the firſt good wind, c! And 
ſo inſert as many. places as the ſhip is. to touch 
at. | 
When the ſlyp,, upon her return, is to 
touch at a port lying at a diſtance from the 
_ merchants place of reſidence, the maſter 3; 
genera'ly obliged, by the charter-party, to 
tend an expreſs to the owners, which may be 
thus expreſſed: And the ſaid ſhip being ar- 
* rived at ——, he the ſaid A. or ſuch perſon 
* as ſhall be maſter of the ſaid fhip for the 
« time being, ſhall from thence fend expreſs 
notice in Writing, to be given. or left to, of 
for the ſaid ——, his executors, ſactors or 
aſligns, at or in the now dwelling-houſe 
© of the ſaid , ſituated in — L hat the 
* faid ſhip and goods are ſafely arrived at 
the ſaid laſt mentioned place; and at ſuch 
« place of arrival the ſaid ſhip fhall ſtay and 
abide the ſpace of ten days, for anſwer 
and direction to be returned and given by 
4 him the faid - „ his executors, factors, 
or aſſigns, for the failing. and applying of 
* the ſaid ſhip to or ; the charge 
of ſending a meſſenger to give ſuch intelli- 
© oencc, as aforeſaid, to be ſatisſied and paid 
© by the fail ———, his exccutors or a 
« ſigns; and, according to ſuch anſwer and 
ap ointment, ſhall, with the firſt good wind 
e. directly ſail and apply to or 


S. 2 


© which of the faid places the ſaid ſhip * 
f , . | | | | 0 
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* be ſo ordered or appointed to ſail and apply: 


into; and, within ten days after the arrival 
+ of the faid ſhip at the ſaid place, ſo to be 

appointed, the laid ſhip ſhall make her right 
« diſcharge of the ſaid merchant goods and 
« merchandize$, and there to end and finiſh: 
+ her ſaid intended voyage. 

When the {hip is to touch at ſeveral ports, 
the days ſhe is to remain are always expreſſed 
thus; And it is farther agreed betwixt the 
ſaid parties, by theſe preſents, that the ſaid 
+ ſhip thall tarry and abide at- and 
before mentioned, for her ſeveral diſ- 
charges and reladings, at the faid ſeveral 

« placcs, as aforeſaid, the ſpace of — days in 
the whole; that is to ſay, at 20 days, 
© at 20 days,. and at 25 days,. 
within which ſevera] times, before limited 
and expreſſed, the ſaid „ for himſelf 
and his executors, by theſe preſents, en- 
+ gages to diſcharge and relade the ſaid ſhip in 
manner and form, at the ſeveral places and 

ports of before mentioned.” 

When a ſhip is to trade at ſeveral ports, 
and to be hired by the ton, the ſeveral pro- 
portions, that are reputed. a ton at the dif- 
ferent places, ought to be expreſly mention; 
ed; and then there is a clauſe thus; And for 
+ other goods and merehandizes, according to 
the uſual cuſtom.? 

If the port - charges are to be paid partly by 
Ge on and partly by the ſhip-maſter, « 
ought 


iy I 
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ought to be expreſſed thus; And it is agree 
© betwixt the ſaid parties, by theſe preſent, 
© that all port-charges that ſhall ariſe and 
© grow due, to be paid for and in reſpe& 
the ſaid ſhip, in the ſaid intended voyage, 
© ſhall be ſatisfied and paid in manner and 
© form following, viz. Two parts thereof 
by the ſaid ——, his factors or aſſigns, and 
* one third part by the ſaid , hi 
© executors or afligns' In caſe the: mer. 
chant ſhall be obliged to keep the ſhip, 2 
any of the ports, longer than the days -agreel 
upon, there is generally a clauſe for that 
purpoſe thus; And it is agreed betwixt the 
ſaid parties, by theſe preſents,) notwithſtand- 
© ing any manner of thing herein before 
mentioned) that, in caſe neceſſity ſhall re- 
„ quire, it ſhall be lawful to and for the faid 
4 —————, his factors or aſſigns, or any of 
them, to keep the ſaid ſhip at demnr- 
© rage, at the ſeveral places and ports afore- 
© ſaid of —--- and t, the ſpace and time 
* of — — days, and no more, after the end 
and expiration. of the ſaid -—- days before 
© limited, for the ſaid ſhip to ſtay at the faid 
places and ports; that is to-ſay, ———days 
© at -— and —— above mentioned; for every 
day of which demurrage, over and above 
© the ſaid —-= days, the faid — — his fac- 
© tors and aſſigns, ſhall well and truly pay, or 
cauſe to be paid; unto the ſaid - —, his 
© executors and aſſigus, the ſum of ———— 
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6 322 } ; 
© Sterling, daily and each day, as the ſame ſhall 
fall due, and the ſaid money that ſhall ariſe 
© and grow due for demurrage ſhall be paid.“ 
(Here ſet down the day when it ts to be paid.) 
In caſe the maiter of the ſhip ſhould have 
occaſion to take up any of the freight at 
any of tho ports he is to touch at, there is 
generally a clauſe inſerted for that purpoſe, 
thus; And alſo, it is agreed betwixt the 
« ſaid parties, by theſe preſents, that the 
« faid , his factors or aſſigns, ſhall pay, 
or cauſe to be paid, to the ſaid „ his 
* executors or aſſigns, or ſuch as ſhall be ma- 
© ſter of the ſaid ſhip for the time being, 
* ſuch ſum or ſums of money as he or they 
© ſhall have occaſion for, at —— and at 
© aforeſaid, ſo that all the ſaid ſum and ſums 
* of money, fo to be paid, are to be deducted 
* upon the payment made for the freight of the 

* {aid ſhip, in manner and form aforeſaid.” - . 
It is fometimes ſpecified, that the maſter 
ſhall not take aboard the ſaid ſhip, goods be- 
longing to any other perfon, nor exceed a 
certain quantity for himſelf, thus; And it 
is agreed betwixt the ſaid parties, that 
the ſaid maſter, his factors or aſſigns, ſhall 
© not lade, or cauſe to be laden, any goods or 
* merchandize- aboard the ſaidt fhip, for any 
* other merchant or perfons whatſoever, ex- 
* cept the ſaid -, fave only the quanti- 
* ty or proportion of tons, which the 
* faid maiter, or bis company, may bor tr 
6 ir 
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their own uſe, at the time of lading the fail 
* ſhip at the ſeveral ports aforeſaid, without 
© allowance for the ſame, if occaſion ſhall re. 
4 quire,” | 
Sometimes there is a clauſe for carrying 
rhe merchant and his goods, &'c. to and from 
the land (after the obligement ton the mz 
ſter to furniſh tackle, mariners, Oc.) thus; 
Which men, or ſo many of them as ſhall 
be requiſite ſhall be ready at all time and 
times, with the boat of the ſaid fhip, to ferie 
and carry the faid merchant, his factors ai 
| aſſigns, and goods and merchandizes, accor: 
ding to the cuſtom, to and from the Jand 

during the ſaid voyage,” 
And thus the clauſes may be varied, or other 


A 


* 


ones added, according to the deſign and inten- 
tion of parties. A 

Theſe charter-parties regulate the freight, t 
which is the Hire payable by the merchants fu. 
the voyage. A ſhip is either freighted fr n 
the voyage outward, or out and in, or for: a 
trading voyage; and, in all theſe cafes, tht 1 
freight is, regularly, not due till the whol f 
voyage is performed: If, during the voyage p 
the ſhip becomes unable to complete tht n 
fame, without the maſter's fault, he may «-M - 
ther mend. his ſhip, and put her in conditt : 


on to perfect the voyage, or freight ano 
ther upon his own riſk, and, if the mer 


chants do not agree to it, the freight is dit i 
for ſo much as the ſhip hath earned. If * 
| 19 


„ 
ſhip is freighted by the ton, and ſaid, in the 
charter- party, to conſiſt of ſo many tons, and 
is found to be leſs, freight is only due accor- 
ding to the true burden: If the ſhip is freight- 
ed by the month, and is caſt away before ar- 
rival, but all the lading preſerved, freight is 
due according to the time of ſervice. Molloy 


| de jure marit. lib. II. cap. 6. 


When the cargo is loſt, tho* by ſea-hazards, 
2nd without the fault of the maſter or mari- 
ners, yet the freight is not due, tor it only 
becomes a debt by the ſhip's ſafe arrival, and 
preſervation of - the loading thereof : In caſe 
of the ſhip's periſhing with the cargo, the 
merchants loſe their goods, and the owners of 
the ſhip have no claim to the freight, not ha- 
ring performed their part of the contract: If 
part of the goods is ſaved, the freight is due 
proportionably. | 

If the maſter is hindered to perfect the 
voyage, through the fault of the merchants, 
the whole freight is due: If a time is li- 
mited in the charter-party for loading the 
ſhip, and one of the parties is not ready, 
the other is at liberty, and hath an action of 
damages to recompenſe his Joſs. The ma- 
ſter and owners have an hypotheck, or tacit 
obligation, for the freight upon the cargo, 
which they may detain until it is paid. Mol- 
ly, ue ſupra. | | 

Not only the contracts of the maſter are 
binding upon the owners, but likeways wy 


R 
delinquencies in office, by ſpoiling the thing 
committed to his. charge, or otherways de. 
ing damage to third parties, by himſelf 
the crew that ſerve in the ſhip, or cven 
where the damage is done by paſſengers; 
and, by the civil law, the owners were 
all liable in ſelidum; and formerly there 
was no diſtinction in our law, in the obli. 
gation of the owners, between damages 06 
caſioned by the faults of the maſter, and 
his contracts; and, by the preſent cuſtom, 
they are free, upon giving up the ſhip, or 
their intereſt therein, to the perſon damni- 
fied, which doth not ſeem to Have been for: 
merly received by us, See Deciſ. December 
11. 1672, Carnegy contra Napier, obſervel 
by Starr; and June 14. 1672. Grott conin 
Sutherland, obſerved by Dirletoun. But now 
the matter is thus regulated by a Britiſh a, | 
7 Geo. II. cap. 15. That the owners of 
* ſhips ſhall only be anſwerable for the ach 
or embezzlements of the maſter or ma: 
riners, without their knowledge, to the ex. 
tent of the ſhip, with its appurtenances 
and freight; and, if ſeveral perſons ſuffer WM © 
damage, and the value of the premiſſes will 
not ſatisfy them all, they ſhall receive fa- 
tisfaction upon an average, in proportion to 
their reſpective loſſes. This act doth not 
ſubje&t the owners on account of facts of 


paſſengers. 
* 5 There 
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There needs no commiſſion in writing to 
conſtitute one maſter of a fhip, in order to 
create theſe obligations agaiuſt the owners, it 
is ſufficient that he is acting in the office, 
whence it appears, that he is intruſted with 
the ſhip, and all the powers and auchorities 
neceſſary for diſcharging that truſt, are impli- 
ed by the intendment of the law. Wherefore, 
28 + Tone are created by mandates, ſo here 
one's officiating preſumes a mandate ſo ſtrong- 
lv, that it cannot be redargued by contrary 
proof that he had none, in as far as concerns 
the intereſt of third parties that contracted 
with him in the mean time, 


/ Bonds of Bottomry. 


POromey is a cuſtom of lending of mo- 
ney to mariners on the adventure of 
the voyage, whereby, if the ſhip returns 
late, the borrower is to pay the lender a pre- 
mium over and above the money lent, which 
is not ruled by lawful intereſt, but by the a- 
greement of the parties, becauſe the adven- 
ture interfering, and the lender being liable 
to loſe all lis money in cafe the ſhip ſhould 
not return ſafe, the taking above common 
intereſt is not reckoned uſury. The value of 
premiums, in theſe caſes, is impoſlible to be 
aſcertained, it depending on a variety of con- 
tingencies, but is generally between 20 and 

© 50 per 
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3o fer cent. But the difference of voyages, 


the goodneſs of the ſhip, and whether it be 


peace or war, all contribute to render the 


value of the premium uncertain, and the 
greater the danger is, the greater may be the 
profit reaſonably required for the money ad- 
vanced. Money lent on bottomry is either 
upon the bare ſhip, (the uſual way) or upon 
the perſon of the borrower, and ſometimes 
upon both ; the firſt is, where a man takes 


up money, and obliges himſelf, that, if ſuch 


a ſhip ſhall arrive at ſuch a port, then to re- 
pay, perhaps, in long voyages, near double 
the ſum lent; but, if the ſhip happens to mil- 
carry, then nothing. But when money 1s 
lent at intereſt, it is delivered at the peril of 
the borrower, and the profit of this is merely 
the price of the loan; whereas the profit of 
the other is a reward for the danger and ad- 
venture of the ſea, which the lender takes 
upon himſelf, and makes the intereſt lawful. 
In a competition of bonds of bottomry, the 
laſt will be preferable to preceeding ones, be- 
cauſe by it the ſhip was enabled to proceed 
in the voyage; but if the owner of the ſhip 
borrows money for his own uſe, and binds 
the ſhip to the creditors for their ſecurity, 
his bonds to them are prefcrable according 
to their dates. The creditor, by the civil 
law, behoved to prove that the ſhip wanted 
the reparations for which the money was 
lent, but needed not prove the actual appli 

Cation 
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cation of the money; but, by the preſent la 
and cuſtom, he needs not prove that the ſhip 
wanted the reparations, but only that he fairly 
lent the money to the maſter, acting as ſuch, 
for the ule of the {hip and voyage. 


Bond of Bottomry. 


T- all people whom theſe preſents ſhall 
come, I A. of — ——, owner and 
« maſter of the good ſhip called , of the 
burden of two hundred tons, or therea- 
© bouts, now riding at anchor in the har- 
* bour of , and bound for in the 
« Weſt-Indies, fend greeting: Whereas I the 
« ſaid A. am at this time neceſſitated to take 
up, upon the adventure of the faid ſhip, 
the ſum of 100 /. Sterling, for ſetting forth 
the ſaid ſhip to ſea, and furniſhing her with 
« proviſions and neceſſaries for the faid voy- 
age, which ſum of 100 J. money foreſaid. 


s C. of ——— merchant, hath, at my re- 
4 queſt, lent unto me, and ſupplied me with, 
P * at the rate of 20 J. money foreſaid, for the 


18 * aid 100/. during the ſaid voyage: Now, 
„ * know ye, that I the ſaid A. do, by theſe pre- 
g * ſents, for me, my executors and adminiſtra- 
tors, covenant and grant to and with the 
d WW * faid C. that the ſaid ſhip ſhall, with the 
as * firſt fair wind, after the —— day of 
li- depart from ., and ſhall, as wind and 
n 2 Weather 
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« weather ſerve, proceed in her voyage to 
—— in the We/t-Inates ; and, having there 
« tarried Unti] --=---=-- - and the opportunity of 
* a convoy, or being ſooner diſpatched, (which 
« thall firſt happen) ſhall. return from thence, 
« and ſhall, as wind and weather ſerve, di. 
« rectly fail back to- --- to finiſh her ſaid 
voyage; and I the ſaid A. in conſideration 
of the ſaid ſum of 100 1. Sterling lent to 
me by the ſaid C. as ſaid is, do hereby bind 
« myſelf, my heirs, executors and admwini- 
ſtrators, my goods and chattels, and parti 
« cularly the ſaid ſhip, with the freight, tac- 
« kle and apparel of the ſame, to pay unto 


+ the ſaid C. his executors, adminiftrators cr 


« aſſigns, the ſum of 120 J. of lawful Br: 
« tiſh money, within one and twenty days 
next aſter the return and ſafe arrival of the 
« faid ſhip in the ſaid -------- from the ſaid ir- 
« tended voyage; and J the faid A. do for me, 
my exccutors and adminiſtrators, covenant 
« and grant to and with the ſaid C. his execu- 
« tors and adminiſtrators, by theſe preſents, 
that I the ſaid A. at the time of executing 
« and delivery of theſe prefents, am true and 
« Jawfnl owner and maſter of the ſaid hip, 
and have power and authority to charge and 
« engage the ſaid ſhip as aforeſaid, and that 
„the ſaid ſhip ſhall, at all times after the faid 
voyage, be liable and chargeable for ths pa). 
ment of the ſaid 120 J. according to the 


uue intent and meaning of theſe preſents, 
| and 
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and that the faid ſhip is free and clear from 
all former bargains and fales, titles, char- 
ges, and incumbrances whatſoever. And, 
laſtly, it is hereby declared and agreed, by 
and between the faid parties to theſe pre- 
ſents, that, in caſe the ſaid ſhip ſhall be loſt, 
miſcarry, or be caſt away (which GOD for- 
bid) before her next arrival in the ſaid—— 
from the ſaid intended voyage, that then 
the ſaid payment of the ſaid 120 J. ſhall not 
be demanded, or be recoverable by the ſaid 
C. his executors, adminiſtrators or aſſigns, 
but ſhall ceaſe and determine, and the loſs 
thereby be wholly born and ſuſtained by the 
ſaid C. his executors and admini{trators, 
and that then, and from thenceforth, every 
act, matter and thing herein contained, on 
the part and behalf of the ſaid A. ſhall be void, 
any thing herein contained to the contrary 
notwithſtanding. In witneſs, Sc.“ Some- 
times there is adjected to theſe bonds a diſ- 
poſition to the ſhip, thus; © And, for the bet- 
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| © ter performance of the premiſſes, I the ſaid 


A. have bargained and fold, Jiteas, &c. to 
and in favour of the ſaid C. his heirs and ex- 
* ecutors, all the ſaid ſhip and the tackle, &'c. 
And then there follows this clauſe, © Provid- 
ing, nevertheleſs, that if the ſaid A. his heirs. 
* or. executors, ſhall really, and with effect, 
pay, or cauſe to be paid to the ſaid C. his 
© heirs, or executors, or aſſignies, the faid 
120 4, money foreſaid, and hkeways per- 
5 E e 3 orm. 
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form the agreements, herein contained to be 


done on his part, that then, and. in that 
calc, this preſent bargain and fale of the faid 
« ſhip and premiſes, and every thing there- 
in contained, ſhall ceaſe and be void, null, 
and of no force nor effect, any thing here- 
in contained to the contrary notwithitand- 


ing. | 


Policy of Inſurance. 


Nſurance, or policy of aſſurance of ſhips, 

may be deſcribed. to be a contract, where- 
by the inſurer obliges himſelf to make good 
the loſſes and damages that may befal the 
veſlel, its equipage, tackle, victualling, load- 
ing, Oc. either from tempeſts, ſhipwrecks, 
pirates, fire, war, repriſals, &'c. in part or in 
whole, as ſpecified in the contract, In con- 
fſideration of a certain ſum, more or leſs, ac- 
« cording to the rilx ; which ſum is paid down 


to the aſſurer by the aſſurce, upon his ſigu- 


ing the policy.” 

The origin of theſe aſſurances is aſcribed 
to the Js, at the time they werd expelle! 
France in the 1182, who are ſaid to have uſcd 
this as a means to facilitate the tranſporting 
of their effects. Others give the merchapis 
of Marſcilles the honour of the firſt inver- 
tion of this kind of commerce, "Lhe term 


pelicy is Spaniſh, and comes fron: puica a ſche. 


dule; 


S * 

gule; but the practice comes from the Halians. 
and the L:mbards, who again derive it origi— 
pally from the Laliu, pollicitatio, promiſe. 

This branch of buſineſs hath for ſome 
time been practiſed by ſeveral of our. mer- 
chants, but the grand mart for it is the city 
of Amſterdam. It is there not only the Dutch 
traders inſure their veſſels, but, what is inft- 
nitely more conſiderable, ſuch are the riches 
and reputation of the inhabitants, as to en- 
gage the generality of merchants of other 
countries to prefer them to their own coun- 


| trymen, when it would be moch eaſier for 


them to find aſſurers at home, or in the ports 
where the veſſels are laden. Anda, although 
the number of inſurers -in that city is not 
reckoned above fifty or ſixty perſons, yet their 
wealth and character is ſuch, that a man never 
fails of an aſſurer, be the countries or ports 
what they will, the eargo ever ſo rich, or the 
dangers ever {o imminent, 

Inſurances are either publick or private, 
The publick are tranſacted by eſtabliſhed offi- 
ces, under ſome charter or patent, and having 
a common bank; the private by merchants, 
or other perſons of reputation, who chuſe to 
deal that way. 

By an act, 6, Gee. I. cap. 17. two compa- 
mes were erected in London, by charters from 
the crown, for aſſurance of ſhips and car- 
goes, and for lending money on bottomry ; 
aud all other ſocietics are reſtrained from do- 


wg 
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ing it, and, if they preſume in the contra 
the policies of aſſurance are void, and the 
ſams therein forfeited, the one half to the 
king, and the other to the informer; and th; 
bonds for money lent by way of bottomy 
are declared void. as uſurious, and the offer. 
ders to ſuffer as in cafes. of uſury. But pri 
vate or particular perſons may {till aſſure ſhips 
and merchandize, or lend money on bottom, 
if the ſame is not on account or riſk of per. 
ſons acting in a ſociety. 

Policies of aſſurance are for the moſt par 
printed upon ſtamped paper, blanks being ef 
for filling up the eſſential clauſes, and muſt be 
made out within three days at fartheſt after 
the aſſurance of any ſhips, goods, or met. 
chandize, or otherways the inſurer forfeit 
100 J. and the obligations or notes for in. 
ſurance of them are declared void, and no- 
thing to be recovered thereon by the inſurer, 
(See 11 Geo. I. cap. 29.) ſo that the libery 
allowed in other caſes, of ſupplying the nu! 
lity, by procuring the deeds, on payment ot 
5 J. Sterling, to be ſtamped, doth not here 
take place. : 

The proper ſubje& of this contract is fu- 
ture damage, but parties may agree concern- 
ing paſt. damage likeways; in which caſe, it 
the aſſured knew of the loſs, or the aſſuret 
of the ſhip's ſafe arrival, the contract is void 


as fraudulent, and knowledge is preſumed, 


if, compting three miles to the hour, advice 


could 
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could have been had of the circumſtances of 
the flip. 

By an act of the 4 Geo. I. cap. 10. the pu- 
niſhment of death is inflicted. upon any owner, 
maſter, or mariners belonging to any ſhip 
infured, that wilfully caſt away, burn, or 
deſtroy the ſhip, or procure the ſame to be 
done, to the prejudice of the aſſurer. If 
one aflures the ſame ſubject, with different 
perſons, by divers policies, deſignedly, the 
contracts are void as to all; but, it it hap- 
pened without fraud, the firſt policy alone 
| ſubſiſts by the law of other countries: But 
this matter is alſo now regulated by an act, 
19 Geo. II. cap. 37. via. That it ſhall not 
© be lawful to make re-afiurance, unleſs the 
aſturer ſhall be infolvent, become a bank- 
© rupt, or die;* in either which caſes the par- 
ty may make re- aſſurance to the amount of 
the ſum by him before aſſured, provided it 
ſhall be expreſſed in the policy to be a re- aſ- 
ſurance. 


Policy of Inſurance upon Goods; 


0 JN the name of GOD, Amen. Know all 
* men, by theſe preſents, that we fub- 
ſcribers, merchants in Glaſgow, have aſſur- 
ed, /ifeas we, each of us for ourſelves, do, 
by thir preſents, aſſure, to and in favour 
* of 4, the, ſeveral ſums of money annexed 
* iQ; 


c 


a 


to our reſpective names underwritten, upg 


all and whatſoever lawful kinds of oo 
and merchandize, laden, or to be lad of 
his account, on board the ——, burden na 
tons, or thereabouts, whereof E. is mae 17 
for this preſent voyage or whoſoever i eh 
{hall go maſter in the faid ſhip, or by wha 0" 
ever other name the ſaid {hip or maſter m 
or ſhall be called, beginning the advent 0! 
upon the ſaid goods and merchandize, fi A 
the loading of the ſame on board the fi !! 
ſhip in ——, and to continue and endung fe 
until the ſaid ſhip , with her goods , . 
merchandize, hall arrive at , and uni . 
the goods be ſafely unloaded. The (af * 
goods and merchandize are, and ſhall be i * 
lued at Sterling, without any farther af © 
compt to be given by the aſſured to the at © 
rers, or any of them, for the ſame; acc! 
ding to which particular fum, all loſſes H, 
may happen upon the ſaid goods and mer: 


a 
chandize, are to be repaired by us proportis 
nably to the ſevecal ſums annexed to our ſub | 
ſcriptions, in manner vnderwritten, touch, 
ing the adventures and perils, which we the | 
ſaid aſſurers are contented to bear, and o 
take upon us in this voyage; they are, i 
the ſea, men of war, enemies, pirate, 


rovers, thieves, jettezons (a), letters 0 


mate be 


(a) This word Jetieſon, Jeiſen, Jeiſon, or Jem 
rot being @ word in our practice, I have thought pro = 
— 


„ 


mirt or counter mart, ſurpriſals, takings 
at ſea, arreſts, reſtraints and detainments 
of all Kings, Princes, or people, of what 
nation, condition, or quality ſoever, bar- 
ratry of the maſter or mariners, and all o- 
ther perils, loſſes or misfortunes, that have 
or ſhall come, to the hurt, detriment or da- 
mage of the faid goods and merchandize, 
or any part thereof, during this adventure: 
And, in caſe of any misfortune or lots, it 
{hall be lawful for the aſſured, their factors, 
ſerrants and aſſigus, to ſue, labour, and 
travel for, and in and about the defence, 
ſafeguard and recovery of the ſaid goods 
and merchandize, or any part thereot, with- 
out prejudice to this aſſurance, to the char- 
ges whereof, we the aſſurers will contribute, 
each of us for ourſelves, according to the 
reſpective ſums aſſured by us, in manner 
underwritten, And it 1s agreed by us the 
aſſurers, that this writing and aſſurance hall 
be of as much force and effect, as the ſureſt 
policy or writing of aſſurance made at Lon- 
den. And ſo we the aſſurers do hereby 
bind and oblige us, each of us for ourſelyes, 
conform to the ſums of money annexed to 
our reſpective ſubſcriptions underwritten, 


© our 


per to pive the explication of it, Tt hath its derivati- 
on from the French verb jetter, which ſiguiſies, ts throw 
dat, and is any thing caſt out of a ſhip being in danger 
of a wreck, and driven to the ſhorc by the waves, or 
caſt on ſore by the ſeamen, 
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our heirs and fuecceſſors, to the ſaid A, hy 
heirs, executors and aſſigns, for the Try 


performance of the premiſſes, and to repit 
any loſs they ſhall ſuſtain upon the {aj 


goods and merchandize, or any part there: 
to the extent of the ſums at which the fan; 
are particularly valued, in manner abo 
written, during the contmuance of thi; 
adventure, confeſſing ourſelves paid of the 
conſideration due to us for this affurance, 
by the ſaid affured, after the rate of — 
per hundred pounds Sterling. And it is here: 
by agreed, that, in caſe of any leſs upon th; 
{aid goods and merchandize, there ſhall b: 
an abatement of two pounds per hun 
dred at payment thereof. And it is farthe 
agreed, that, in caſe of average, loſs nc 
exceeding five pounds per hundred, upon 
the whole ihip, tackle, apparel, boat an! 


other furniture, and upon the whole good; 


and merchandizes, laden, or to be laden 
aboard the ſaid ſhip, we are not to pay or 
allow any thing toward repairing ſuch lols 
It is likeways declared, That the part loſt or 
dammified ſhall be valued exactly in propor: 
tion to the value of the whole ſubject there. 
by infured. And it i; farther agreed, at 
in caſe any diſpute or diiference ſhall ariſe re 
lating to a loſs on this policy, it ſhall be re 
ferred to two different perſons, one to be 
choſen by the ſaid aſſured, and the other 
by us, who {hall have full power to * 


018, 
| or 
wy 
Ere- 
Nat, 
IC 
e 
3 be 
ther 
loft 


the 
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the ſame; and, in caſe they cannot agree, 
then ſuch two perſons ſhall chuſe a third 
« perſon to be overſman and umpire betwixt 
them, and, any two of them agreeing, their 
« ſentence and award ſhall be obligatory to 
© both parties; with and under the burden of 
« which three laſt named proviſions, thir pre- 
« (ents are granted, and no otherways. In 
witneſs whereof we have ſubſcribed thir 
« prefenrs, printed on ſtamped paper, con- 
form to act of parliament, at — the 
day of — 1764, The blanks, 
witneſſes names and defig nations, are ſilled up 
by &. 


— 


Engliſh Policy of Inſurance upon Ship 


and Cargo. 


, jy Now all men, by theſe preſents, that 


A. as well in his own name, as for 
* and m the name and names of all and every 


* other perſon and perſons to whom the ſame ' 


* doth, may, or ſhall appertain, in part or in 
* all, doth make aſſurance, and hereby cau- 
: ſeth himſelf, and them, and every of them, 
© to be inſured, loſt or not loſt, at and from 
the port of ——— to in the king- 
dom of —— and at and from thence, back 
to ——— upon all kind of goods and mer- 
chandize, and alſo upon the body, tackle, 
apparel, ordnance, munition, artillery, and 
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other furniture of and in the good ſhip 
burden or thereabouts, where. 
of B. is maſter, under GOD, in this pre- 
{ent voyage, or whoſoever elſe ſhall go for 
maſter in the ſaid ſhip, or by whatloerer 
name or names the ſaid ſhip, or the maſter 
thereof is or ſhall be named or called, be- 
ginning the adventure upon the faid {hip 
and goods, from and immediately folloy- 
ing the day of the date hereof, and fo to 
continue and endure until the faid fhip, 
with her ſaid tackle, apparel, &'c. ſhall be 
arrived (a) back at ——— and hath there 
moored at anchor twenty four hours in 
good ſafety; and upon the ſaid goods and 
merchandizes, until the ſame be there dil. 
charged, and ſafely landed; and it ſhall be 
lawful for the ſaid ſhip, in this voyage, to 
proceed and fail to, and touch and ſtay at 
any ports or places whatſoever, eſpecially at 
without prejudice to this inſurance. 

The 


(a) If the ſhip is to touch at many ports, you may 


dd here, At all, or any ports and places in ——— 


and or elſewhere beyond —— and the 
goods and merchandizes there ſafely landed, and the 
adventure to begin on other goods and merchandizes 
from the loading thereof aboard the ſaid ſhip, at an) 
ports or places in — and — or elſewhere 
beyond — and upon the faid ſhip, Cc. at her at- 
rival at any ports or plaees in — and — — 0 
elſewhere beyond ———— and ſo ſhall continue and 
endure during her abode there, and farther, until 
the ſaid ſhip, Cc. goods, Cc. whatſoever, ſhall ats 
rive, Cc. as above. 8 
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The ſaid ſhip, c. goods and merchandi- 
zes, Oc. for ſo much as concerns the af- 
« ſured, by agreement made between the aſ- 
ſured and aſſurers in this policy, are and 
ſhall be rated and valued at ——— Sferling, 
« without, farther account to be given by the 
aſſured for the fame, and touching the ad- 
© yentures and perils which we the aſſurers 
© are content to bear, and do take upon us 
in this voyage, they are of the ſea, men of 
var, fire, enemies, pirates, rovers, thieves, 
jetſons, letters of mart and counter mart, 
* ſurpriſals and takings at ſea, arreſts, re- 
* ſtraints and detainments of all kings, prin- 


- 


ces and people, of what nation, condition, 


* or quality ſoever, barratry of the maſter 
and mariners, and of all other perils, loſ- 
* ſes and misfortunes that ſhall come to the 
* hurt, detriment or damage of the faid 
goods, and merchandizes, and ſhip, &'c. or 
any part thereof; and, in caſe of any mis- 


* fortunes, it ſhall be lawful to the ſaid af- 


* ſured, their factors, ſervants and aſſigns, 
* to ſue, labour and travel for, in and abont 
the defence, ſafeguard and recovery of the 
* ſaid goods, and merchandizes, and ſhip, c. 
or any part thereof, without prejudice to 
this infurance ; to the charges wheicof we 
the aſſurers will contribute, each one ac- 
* cording to the rate and quantity of his ſum 
herein aſſured: And it is agreed by us the 
* 1nfurers,, that chis writing, or policy of aſſu- 

F f 2 * Tance,, 
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* rance, ſhall be of as much force and effed, 
as the ſureſt writing or policy of affurance 
* heretofore made in Lombardi ſtreet, or elſe. 
* where in Londen; and ſo we the affurers 
are contented, and do hereby promiſe and 
* bind ourſelves, each for his own part, our 
* heirs, exccutors, „goods and chattels, to the 
aſſured, their executors, adminiſtrators and 
aſſigns, for the true performance of the pre- 
miſſes, confeſſing ourſelves paid the conſi- 
«* deration due unto us for this aſſurance by 
A. at and after the rate of —— fer cent, 
and, in caſe of Joſs, to abate 10 per cent. 
and to pay, without any farther proof of a- 
ny intereſt more than this preſent policy; 
any uſe or cuſtom to the contrary notwith- 
« ſtanding. In witneſs whereof we the aſſu— 
* rers have ſubſcribed our names and fums 
« afſured, in Londen, the —— Cc.“ 


Of Teftaments. 


* are conveyed by a Latter- will 


and teſtament, which rs a writ ex- 
preſſing the pleaſure of the proprietor, in the 
diſpoſal and conveyance of his moveable eſtate, 
and the guardianſhip of his children under age 
after his deceaſe ; and it contains the the nomi- 
nation of an executor or adminiſtrator of theſe 
goods, which is an eſſential part of the te- 
1 275 ſtament. 
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ſtament. But this nomination alone will 
not give a right to the goods, fave to a third 
part, which the law allows to the executor 
in recompence of his trouble ; therefore, if 
the teſtator deſign to give the executor any 
ſhare of his moveable eſtate, it muſt be done 
by way of legacy, and then the executor is 
made either univerſal legatar, or gets a de- 
-. W termined portion of the moveables; for le- 
. gacies are only given in a Jatter-will, under. 
by W which I comprehend both teſtaments and 
„. W codicils, which differ frem a teitament in 
„t. this, that a codicil has no nomination of an 
a. W executor, that it preſuppoſes an executor” 
„Jobe named, either before or after, never- 
hn. WW theleſs they are valid tho' no teſtament be 
u- made; for codicils contain only legacies, . 
ms which are to be paid either by the executor 

nominated, or by the defunct's neareſt in 

kin. 

The ſtile of a latter-will is very arbitrary, 
for the only rule, both in the form and le- 
gal effect of it, is the will and pleaſure: of 

vill the teſtator, which, if intelligible and prac- 
er- ticable, is to be faithfully and literally obey- 


th ed. The following forms are thoſe now in 
te, I vie. 


mi- T1 A. being for the preſent, by the bleſſing” 

* of GOD, in health of body and mind, 
te- pet, conſidering the frailty of man's life, 
mt. and the uncertainty of the time of my 
T3 * dcath, , 
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death, am therefore reſolved ſo to order 
my aftairs, in my own time, that all diffe. 
rences, which may fall out thereanent after 
my death, may be obviated and prevented, 
therefore I make my latter-will and te. 
ſtament as follows, Firſt, I recommend wy 
ſoul to God Almighty my Creator, hoping 
to be ſaved by the merits of Jeſus Chriſt, 
my only Lord and Redeemer : And I deſire 
my friends, when it pleaſes God to call me, 
to cauſe decently inter my body in the ordi- 
nary burial-place of my family. And, as to 
my worldly eſtate, I nominate B. my eldeſt 
ſon now on life, and the heirs of his body, 
which failing, C. my ſecond ſon, and the 
heirs of his body, to be my only execu- 
tor, and univerſal legatar and intromitter 
with my whole goods, gear, debts, ſums 
of money and moveables, of whatſoever 
nature, pertaining, or that ſhall. happen to 
pertain and be reſting to me the time of 
my deceaſe, and falling under teſtament, 
to whom I leave and bequeath the ſame, 
with the burden always of the payment of 
my juſt and lawful debts, and the proviſ- 
on of my other children; and of what 
part of the moveables is or ſhall be pro- 

vided by me to D. my dear and well belo- 
ved ſpouſe. And ſictlile T nominate my ſaid 
ſpouſe, and „or any three of them, 
my wife being always one, and, failing of 
her by death or marriage, the ſaid , and 


« failing 
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failing of him, the ſaid , and failing- 
him, the major part of the ſurvivors, to be 
* tutors to ſuch of my children as ſhall 
Abe within the years of tutory the time of 
my death, and that during the whole 
ſpace of their pupillarity; with power to 
them, or their quorum aforeſaid, to exerce 
the ſaid office, and to do every thing re- 
quiſite and neceſſary thereanent. And ſpe- 
© cially with power to them to make choice 
© of ſome honeſt man to have the only intro- 
miſſion of my eſtate, and management of 
| © their affairs, and to allow him a ſalary for 
his pains,” 

The preamble may be thus alſo; Vet, 
conſidering the certainty of death, and the 


r WF © uncertainty of the time thereof, and be- 
ang reſolved to ſettle my affairs in my own 
time, &'c,” 

) I have ſeen teſtaments without any pre- 
f amble, thus; I A. by theſe preſents, make 


= my latter-will and teſtament as follows: I 
„ © nominate, Oc. 
f If there be two or more legatars, there is 


- WW ordinarity a diviſion of goods and debts, 
t thus; © To whom I leave and bequeath the 
- WW © fame, to be uſed and diſpoſed upon at their 


- * pleature, according to the diviſion follow- 
ding, viz. To the faid B. the whole pleniſh- 
„ ing within or without my faid dwelling- 


f WW © houſe, with the whole debts and reſts due, 
dad that ſhall be due to me by tenants, wy 
| 6 


yea, ſo as he cannot bind himſelf not to te. 


„ 
* all debts that ſhall be due by other perſon 
© for which there ſhall be no other ſecuriy 
in writ, with my beſt ring or jewel tha 
' ſhall belong to me at the time of my death; 
declaring that uncutted webs and filyer. 
plate, within my houſe, whereupon my 
own name is engraven, my own wearing 
clothes and parapharnaliu, or ornament; 
rings, watches and jewels, except the beſt 
ring or jewel (as ſaid is) ſhall not be in. 
cluded in her part. And to the ſaid C. | 
leave the foreſaid uncutted webs of cloath 
of all forts, with the ſilver- plate whereup- 
on my name is engraven, and all other ſums 
of money, and other moveables falling un- 
der executry not- left to the firſt ; which 
goods, gear, and others above written, | 
leave to my ſaid executors, with the burden 
of all my debts that ſhall be reſting unpaid 
by me at the time of my death, and with 
the burden of my funeral expences, the fail 
* debts and funeral expences to be equally paid 
* betwixt them.” | 

Tho' the power of confirming t={taments 
be naturally implied, and belongs 7/0 jure to 
all executors; and tho? the laſt teſtzinent is 
in law a- tacit revocation. of all former, and 
that, notwithſtanding of. the teſtator's con. 
veying his moveables, and binding hig 
and his executors to pay legacies, yet he 
has an inherent power to annul that deed, 


"WE 


ca 


— 
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eil it; nevertheleſs I have ſeen in teſtaments 
z power to confirm a clauſe of revocation 
of all- former teſtaments, and a reſervation of 
z power to alter or innovate, Which were ex- 
preſſed thus; And with power to them to 
give up inventaries, confirm this preſent 
teſtament, and to do every thing neceſſa- 
ry and competent to them as my execu- 
© tors : And, that this my teſtament and lat- 
© ter-will, may be the more valid and effec- 
© tual, I, by theſe preſents, revoke all former 
« teſtaments, and other deeds that may mi- 
* litate againſt; or be prejudicial hereunto, re- 
* ſerving nevertheleſs to me full power and 
liberty, at any time of my lite, in ſickneſs, 
gor upon death-bed, vel in ipſo articulo mor- 
« :s, to alter and innovate theſe preſents, and 
to diſpoſe atherways upon all or any part of. 
the premiſſes as 1 ſhall think fit, by myſelf 
alone, without conſent of them, or either 
of them.” 77 15 | 
If you defire that former teſtaments or le- 
gacies, left by anterior decds, ſhould not be 
infringed, there muſt be a declaration in the 
laſt teſtament, intimating that deſign of the te- 
ſtator, which I have feen in this. form; 
And declaring, that theſe preſents ſhall no- 
ways prejudge what 1 have formerly done, 
* or ſhall do, in favour of any other friends, 

either by word or writ.” | 
If the teſtator be to burden his executors 
Vith legacies, in the clauſe wherein they 
arg 
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are burdened with the debts, you ſay, * 4% 
with the burden of the legacies undernwrittn 
to my friends after named, viz. I leave au 
bequeath to the ſam of and þ 
forth.” | 
Sometimes the teſtator names a factor, zu 
appoints the falary, thus; And I do fx. 
ther appoint, that —— fhall have the o 
ly intromiſhon with my ſon's eſtate an 
management of his affairs during his ming 

« rity, after my deceaſe, and who is to b 
comptable to my ſaid ſon's tutors and cun 

© tors, for his intromiſſion and adminiſtration 

« yearly, and ofiner, as he ſhall be require, 
and is to have the allowance of the ſum d 

5 cots money yearly for his pains, beſic 
his other deburſements and expences : And 
+ failing of him by death, or otherways, wid 
* ful power to them, or their muorum fore 
ſaid, to appoint ſome one of their own nun 
ber, or any other they think fit, for the in 
tromiſſion with and management of my on: 
affairs, and to appoint and allow fuch 1 

* falary for his pains as they ſhall think re 
* ſonable,” | 
Before that, by act of parliament, teſtaton 
had power to nominate curators to their cli 
dren, they inſerted in their latter-will a | 
dei-commiſs and recommendation to their chil 
dren to ele& the tutors they had named fa 
to be their curators, which ſtill may be mait 
uſe of, and the clauſe is thus; 4s 2 
6. re 
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deſire my ſaid children, after the expiring of 
the years of their tutory, to mike election 
of ſo many of my friends above mentioned, 
* as ſhall be on life for the time, to be cura- 
tors to them tiil they attain to the age of 21 
years complete.” 

Until the a& of parliament 1696, tutors 
and curators were liable tor omiſſions, as well 
43 commiſſions ; but ſince that law was made, 
a teſtator being in liege- pouſtie (a), or, which 
is equivalent, ſurviving the date of the teſta- 
ment 60 days, (otherways the diſpenſing with 
omiſſions is not warranted) may nominate tu- 
tors and curators, and the minor may elect 
his curators, and diſpenſe with, or diſcharge 
all omiſſions. - 


To conclude this title, I give the form of 
a teſtament, and nomination of a ſingular con- 
trivance, thus ; 


© |] A. nominate and appoint B. and the 
ch: N heirs of his body, to be my only ex- 


e ccutor, univerſal legatar, and intromitter 
rel | 
with my whole goods, gear, debts, ſums 


Laton of 
(a) Liege- pouſtie, in Latin legitima 'poteſlas, is de- 


to 15 a perſon in the poſture or condition of a liege, 


1 fol (Jabject or val) able to ſerve his Lord in war, not 
made excuſable by indiſpoſition or ſick neſs. And it is a term 
lf in our law properly applied to people being it health 


in the act of making their teſtaments, to Which death. 
* is the oppolite term. 


lned by Lord Stair, in Lis In/'it. pag. 600. ſect. 40. 
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nature, pertaining, or that ſhall happen tg 
pertain and be reſting to me the time of 
my deccaſe, to whom I leave and bequeath 


— - —— — — — — _ 
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of money, and moveables of wWhatſoever 


the ſame, with the burden always of the 
payment of my debts, and the proviſion of 
younger children, and of fuch legacies a 
{hall be left to any of my friends. And {i- 


- like J nominate and appoint C. to be ſole 


and only tutor and curator, during his life. 
time, to the ſaid B. my ſon, and to all my 
other children that ſhall be within the years 
of tutory or curatory ; and failing of hin 
by deceafe, I nominate and appoint D. to 
be ſole tutor and curator to my ſaid whole 
children, during the ſpace of their pupil- 
larity and minority, with full power to the 
{aid C. either by himſelf, or any other whom 
he will be anſwerable for, to intromit with 
the rents and duties of my ſon's eſtate, 
and with his money and moveables : As a 


/o, with what ſhall belong or appertain to my 


other children. In which caſe J, for my- 
ſelf, my heirs and executors, do hereby al. 
low to him the ſum of tor his 
pains, over and above his neceffary expen- 
ces and deburſements; and, failing of the 
ſaid C. by deceaſe, I allow the ſaid ſum ot 

— to be allowed to the faid D. for 


his pains in managing of my ſon and other 
childrens eſtate and means: Beſides that, 1 


allow the faid C. when he cannot acteud 
: 6 | himſelf, 
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« himſelf, to appoint a chamberlain, with 
power to intromit, and to give to the ſaid 


t chamberlain a reaſonable fee for his pains | 
th WW « yearly, and for which chamberlain he is to x 
he Ml © be anſverable. Aud becauſe 1 have entire 


conf lence both in the ſaid C and D. that 
they i faichfully and carefully manage my 
ſon's citare to the beſt advantage, and allo 


— - * Y 
OE — - 


"le the portions of my other children, therefore | 
fe. |, for we y heirs and executors, do heres, | 
my by expreſiy declare, that I have named chem i 
ars with this quality, aud they are to accept in i 
um > Other terms; but that neither of them, y 
to * nor their heirs, nor repreſentatives after | 
ole MW «© ther. are to be charged with any omiſſions 

pl concer ing the ſaid tutory and cnratory, 

the but they, and both of them, and their heirs 

on and executors, are hereby expreſly exoner- 

vith ed and diſcharged to all intents and purpo- 

ate, ſes. And, in the next place, I requeſt my 

al. friends after named, to wit, E, F, G and H. 

my or any three of them, the ſaid E or F. be- 

my- ing always one of the three, to meet once 

al. in the year, aud to reviſe the accompts of 

* us the intromiſſtons with, and management of 

Den- © my eldeſt ſon's eſtate, .and of the portions 

the * of the reſt of my children; and al, to en- 

n o © quire concerning their education, with 

| 2 * power to them, or their ꝙιοu, to approve 

cher 


* the accompts, and diſcharge the fame; and, 
at, II particularly, not to charge the faid C. or the 
cet F © faid D. in caſe he ſucceed to him, with any 


nſelf, G g omiſſions, 
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© omiſſions, as before is mentioned, And ! 
declare that the faid friends, then meeting, 
and conſidering of, or diſcharging the ſaid C 
and D. their accompts, ſhall not import nor 
infer upon them, or any repreſenting any 
of them, their behaviour as tutors or pro- 
tutors, curators or pro-curators to my faid 
ſon, or other children, in regard I have on- 
ly deſired them, as friends, to be at that 
trouble at my requeſt, and they are not to 
act in that truſt, under any legal capacity, 
but merely as truſtees and friends, to whom 
I have ſeriouſly recommended my childrens 
affairs.“ 


6:0: E ea 2-6 


Nomination of an un verſal Succeſſor, 
with a general Diſpoſition, &c. was, 
in a certain Caſe, concerved in the fal. 
lowang Form. 


J 4. ——— for removing all debates con- 
N cerning the ſucceſſion to me in goods 
and eſtate, as well moveable as immove- 
© able, which, at the time of my deccaſe, 
«* ſhall pertain to me, oblige me to ſign a valid 
diſpoſition and aſſignation of my ſaid eſtate, 
in favour of myſelf and heirs whatioever 
to be procreated of my body; which fail 
ing, to any perſon whatſoever 1 ſhall think 
fit to nominate and appoint, by a mY 

du 


& 


„ 

« duly ſigned by me; and, failing ſuch nomi- 
nation, to E. his heirs and aſignies, with 
«che burden of the liferent of the whole 
premiſſes in favour of during all 
the days of her lifetime, and with the pay- 
ment of the ſum of — to — the 
next term after the liferenter's deceaſe. 
And that this my deſtination may be more 
« effetual, I, by theſe preſents, now as then, 
and then as now, give, grant and diſpone to 
© the heirs of my body, which failing, to the 
ſaid — my whole means and eſtate, 
lands, goods and gear, moveable and im- 
* moycable, whatfomever, preſently belong- 
ing to me, or which at any time hereafter 
* ſhall be acquired, and, at the time of my 
deceaſe, ſhall pertain. to me, with the bur- 
* dens above mentioned, giving to him and 
them full power, in a legal and more ſpe- 
cial manner, to eſtabliſh, as accords of the 
* law, a valid right to every particular com- 
* prehended under the above general deno- 
* mination ; ſecluding hereby all others from 
any ſucceſſion to me in heritage or execu- 
* try, and from all benefit, except thoſe a- 
bove mentioned, can, through my deceaſe, 
pretend to; declaring always, that it ſhall 
* {till be in my power, during life, ac in ar- 
* ticuls mortis, to revoke or alter theſe pre- 
* {ents ; which, if not revoked or altered, ſhall 
be effectual, tho? not delivered by me, and 
* tho? found, after my deceaſe, lying among 


8.2 my 


„ 
my other goods and papers, or in the cuſto- 
* dy of any other perſon. In witneſs where- 


© of, Oc. 


Of F aftortes. 


Hing treated of ſuch acts and wri. 
| tings as are made and done by the 
parties themſelves perſonally preſent, it re- 
mains that we ſet down ſuch as give authori- 
ty to others, who are called factors or attor- 
mes, to do for them; and this is allowed by 
law, and upon very good reaſons, ſeeing ma- 
ny times the principal parties themſelves are 
fo hindered by infirmity, or by ſuch multipl: 
city of buſineſs and affairs in ſundry places, 
that at one time they cannot be preſent in 
all; wherefore factors and attornies are very 
neceſſary and profitable for human ſociety, 
and they are defined to be per/ons gualifed by 
law, who, at the requeſt, command, or by cen 
ſent. of the parties concerned, take heed, ſee tt, 
and take upon them the charge to do other mens 
buſineſs and affairs, in their abſence, according 
to the authority and truſt given to them. Ile 
writings giving this power, are called factories, 
commiſſions, or letters of attorney. I; 
Here we treat only of powers and. facto 
ries given by private perſous, for the bettet 
adminiitration of their fortunes and pecu- 
liar affairs; and eſpecially for uplifting mo- 


| ne), 
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ney, and receiving rents, to which the word 
commiſſion is not properly applied, ſeeing, ac- 
cording to the true uſe of words, it r:ghtly 
ſfomfies a writ expreſſing the power and war- 
rant, whereby men exerciſing uriſdiction, either 
ordinary or extraordinary, authorize ethers to 
hear and determine any cauſe or action,; tho” 
this word is ſometimes extended farther than 
matters of judgment, and frequently made uſe 
of where the ſubject of the factory is of great 
value, 

Factories are either general or particular, ſo 
named from the generality or ſpeciality of the 
power and of the buſineſs expreſſed in the 


: commiſſion. 


A general Factory by Fg Merchant 20a 
tu g. 


"BE it known, Oc. me A. merchant in 
1 Edinburgh, Foraſmuchas J am ſhortly, 
„G0 D willing, to depart out of this realm, 
„for doing my lawful affairs in foreign pla- 
ces, and being reſolved. to intruſt to- B. the 
* ruling and governing of my buſineſs here 
in this kingdom, during my abſence forth 
thereof, therefore wit ye me. to have made, 
* conſtituted and ordained, Iiteas, &c. the ſaick 
B. my factor, to the effect under- written, 
"giving, granting, and committing to him my 
toll power, warrant and commiſſion, for.” 
G93 me, 


1 


nnen 
* me, and in my name, during my abſene 
* out of this nation, to aſk, crave, recei, 
* intromit with, and uplift all and ſundn 
© debts and ſums of money reſting owing 
to me, by bond, bill, ticket, decreet, comp: 
book, or any other manner of way, by what- 
* ſoever perfon or perſons, for whatloeyer 
* cauſe or occaſion, and to call and purſue 
* therefor before whatſoever Judges compe- 
tent, as accords of the law, and to obtain 
* decreets thereupon, and to cauſe put the 
« ſame to due execution, and to uſe all man- 
ner of legal diligence for recovering pay. 
ment thereof, and to grant diſcharges upon 
« receipt of the ſame, in whole or in part, 
© which ſhall be as ſufficient to the receivers 
as if I had ſubſcribed and delivered the ſame 
* myſelf ; and generally all and ſundry other 
things anent the premiſſes to do, ule aud 
* exerce, during my abſence, that I might do 
* myſelf if I were perſonally preſent; pro- 
© mifing to hold firm and ſtable, all and what- 
ſoever things my ſaid factor in the premiſ- 
© ſes lawfully. docs, or canſes to be done, with- 
* out revocation, Providing always he makes 
© compt, reckoning and payment to. me, at 
my return, of the ſums of money ſo to be 
uplifted by him, he being ſatisfied for his 
pains, and baving dedufticn for his expen- 
ces. Regiſtration. 
The motive of granting the factory, and of 
chuſing the perſon named, is various, accord- 
1g 
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n 
ing to the circumſtance or intention of the: 
party, thus; Be it known, c. me A. for 
© divers onærous cauſes, and good conſidera- 
© tions moving me, to have made and conſti- 
© tuted, Oc. 

Another; Foraſmuchas, by my conſtant: 
© abode and reſidence ia —— I cannot con- 
© yeniently attend my affairs in ——— and. 
© having certain experience of the faithful-. 
* neſs, honeſty and diligence of B. there-- 
© fore, and for certain other onerous cauſes 
© and conſiderations, 2c ye me to have made, 
Foc | 

Or thus; Foraſmuchas I am reſolved, 
upon grave and weighty conſiderations, to 
intruſt the management of my affairs to my 
dear and well- beloved ſpouſe, for the ſpace 
after mentioned, therefore, &c. 

Or thus; © Foraſmuchas I am now to go 
© abroad for my ſtudies, and being reſolved, 
for the more convenient management of 
my affairs, to give the truſt thereof to B. 
* of whoſe fidelity, care and diligence, both I 
and my faid curators are ſufficiently con- 
* yvinced, therefore, &c.” | 

Or the motive to make choice of the per- 
fon particularly named may be thus; And 
ve being fully informed of the ſufficiency, 
care, fidelity and diligence of B. to under- 
go the truſt after mentioned, therefore, &c. 

In the clauſe of conſtitution, ſome writers 
lay, factor and commiſſioner, or . 

and 
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and factor; but I obſerve this is only done a 
factories for uplifting land- rent, and fo 
managing matters of great value and impor. 'b 
tance. n 
The words expreſſing the power, 1 % Ml 
crave, receive, intromit with, and uplift, («WM ""* 
uptake) are without variation in all fort g“ 
actories. He 
The manner. of expreſling the ſubject mar MW 
ter of the commiſſion is various, according to 4 
the nature of the thing, and cannot be deter- 11 
mined, as will appear from the following ev FA 
amples and caſes. | 
In a factory by a. reli& to uplift her half WM 
of moveables, and the rents. of her conjundt 
fee- lands, it was thus; * 'To uptake from 
the executors. and intromitters with the ; 
goods and gear of the faid deceaſt C. my Ml * 
husband, my half, falling and pertaining o © 
me, as relict, by the law and practique of IM © 
Scotland, of his whole. goods, gear, debts, MW * 


* ſums of money and others, which pertain- 
ed and were reſting to him the time of his 
* deceaſe, who deceaſed in the month of —— 
« laſt bypaſt; and likeways to aſk, crave, re- 
* ceive, intromit with, and uptake the whole 
mails, farms, kains, cuſtoms, cafualties, pro- 
fits, and duties of the lands, and others : 
belonging to me in conjunct fee and life. 0 
rent, of this inſtant crop and year of GOLD | 
1764, and ſicllile of all years and term WF - 

4 thera ; 
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« thereafter, during my lifetime, and, if nee& 
© be, to call and purſue therefor, Oc. 


In factories. which are ſpecial, the ſums, 


bonds, conveyances and diligence, are ex- 


prefſed thus; —— To uplift from C. the 


« ſum of 500 merks Scots money of principal, 
and whole bygone annualrents thereof reſt- 
© ing unpaid, contained in a bond granted by 


* him to D. and failing of him by deceale,, 


© ro E. his lawful daughter, her heirs or aſ- 
ſignies, of the date and, in an aſſigna- 
tion granted by the ſaid E. now my ſpouſe, 


to me, dared —— whereupon I raiſed let- 


* ters of horning, poinding and arreſtment, 
nd, by virtue thereof, cauſed arreſt 
in the hands of his tenants,” and ſo forth 
if there be more bonds. To theſe particulars 


one may ſubjoin (if there be occaſion for it, 
and if it be the will of the granter ſo to do) a 
general clauſe, thus; And ſicklike to alk, 
* craye, receive and uplift, all and ſundry o- 
ther debts and ſums of money reſting owing 
to me, by whatſoever perſon. or perſons, for 


what ſoever cauſe or occaſion, Mc. 


This clauſe will be more illuſtrated by the 


examples hereafter ſer down. 


The clauſe, where the manner. of exercing 


the power is mentioned, varies likeways, ac- 
cording to the nature of the thing, and, as was 
fad concerning the power in aflignatians, ſo, 


in the above caſe of a factory to intromit. 
with a relict's ſhare of moveables, and the 
duties 


duties of her liferent-lands, the power ws 
thus ; -— And, if need be, to call and 
+ purſue therefor, as accords of law, either 
* in my name, or their own, as they ſhal 
* think expedient, and to grant acquittan 
ces and diſcharges thereupon, which hal 
be as ſufficient to the receivers, as if I hal 
made and ſubſcribed the ſame myſelf; and 
to remove, out-put and in- put the tenanr 
and poſſeſſors of the lands and others fore 
* ſaid, and to ſet the ſame for the accuſtomed 
duty: And, in like manner, to conſtitute pro- 
* curators and advocates to purſue and defend 
for me, in all actions and cauſes to be pur 
* ſued at my inſtance, or againſt me: As aljh, 
to ſubſtitute and depute factors and commit- 
ſioners under them for managing of the pre- 
miſſes, ſicklike, and as freely, in all reſpect, 
* as I could do therein myſelf, if I were per 
* ſonally preſent” A farther variety in ex- 
preſſing this clauſe, will appear from the caſes 
below. 

The promiſe to ratify is more briefly thus; 
immediately after the power, fay, Which I pro 
miſe to hold firm and ſtable, providing, XC. 

The proviſion. that the factor ſhall be ac- 
comptable is alſo various; Providing 
* always that the ſaid B. his heirs and exe- 
* cutors, ſhall be bound and obliged to make 
* comp, * and payment to the 
« ſaid A. his heirs and executors, or to us. Or 


to any other who ſhall have power to call him 
7 0 
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to an accompt for the time, for the be- 
« hoof of the ſaid A. and his foreſaids, of his 
: whole intromiſſions with the ſaid 4's rents, 
« reſts and money, and that yearly, or oftner, 
zs he ſhall be required; and likeways that he 


al WF: ſhall do legal and exact diligence for inga- 
al WF: thering of the rents and money which he 


is hereby intruſted to uplift, and that he 
« ſhall omit no duty incumbent on him for 
« uplifting thereof, or management of the - 
« truſt that is hereby committed to him, con- 
form to a particular bond apart, granted by 
him to us thereanent, and which is relative 
© to this preſent factory, allowing to the ſaid 
g. his expence, Mc. 


. After the proviſion to compt, writers place 
e. the clauſe expreſſing that allowance is to 
5 J be given to the factor of his charges and 
„ expence, and of a premium for his pains, 
x WW which, for the moſt part, are mentioned in 
& 


general terms; the expence to be wared out 
cannot be determined, but the fee or falary 
8 ſometimes liquidated, and they are thus; 
Allowing always to the ſaid B. the ſum of 
* 500 merks yearly for his pains, and alſo his 
* neceflary expence for doing the ſaid dili- 
* gence ;* and when there is no ſalary men- 
tioned, that part may be omitted, keeping the 
reſt of the ſtile, thus; Providing my faid 
factor ſhall be holden to make compt, rec- 
* koning and payment to me, of the rents, 
goods and gear pertaining to me, according 

0 


+» 


* 
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to his intromiſſions therewith, with dedaon 


always of the charges and expences which he 
* ſhall happen to deburſe concerning the pre. 
«* miſſes, conform to his accompt of the ſame! 


Some expreſs the manner how theſe ac 


compts are to be cleared and proven, as, * de. 
* ducing the neceſſary charges and expences 


« 
4 


—— upon their honeſt word and declaration 
under their hands, 
To illuſtrate this ſort of {tile J give the 


following examples and caſes. A factor 
by a minor with conſent of his curators, the 
motive and conſtitution being premiſed, ay, 


* 


Committing to him full power, Cn 
for me, and my ſaid curators, and in out 
name to alk, crave, receive, intromit with, 
and uplift the whole mails, farms, kains 
cuſtoms, cafualties, profits and duties ot 
whatſoever lands pertaining to me within 
this kingdom, for this inſtant crop and yeat 
of GOD ——- with all reſts of whatſoever 
preceeding years; as alſo, all and whatlo 
ever ſums oi money addebted, or that ſhall 
happen to be addebted to me within the fail 
realm, botir principal ſums and profits 
thereof, from my debitors. Declaring ne. 
vertheleſs, that, at the uplifting of the prit- 
cipal ſums, he ſhall always be obliged to take 
the advice and conſent, in writ, of the ſaid 
C. and, failing of him by deceaſe, of the 


laid D. and to call and purſue therefor 8 


accords of the law; and to give acquittan- 
£ CES, 
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© ces, renunciations and diſcharges there» 


« upon, and alſo to give aſſignations and 


« tranſlations to bonds, for which he ſhall 
« tranſact, with advice and conſent of the 
« ſaid C. and, failing of him by deceaſe, of 
« the ſaid D. as {aid is, Which ſhall be as ſuf- 
« ficient to the receivers, as if I, and my ſaid 
© curators, had ſubſcribed and delivered the 
« fame ourſelves; and to ware, employ and 
© beſtow any money that he ſhall uplift, be- 
« longing to me, upon ſufficient ſecurity, and 
to take the bonds that ſhall be granted for 
the fame in favour of myſelf, my heirs, 
* executors, or aſſignies; and ago, to make 
and conſtitute, place and diſplace, at his plea- 
* ſure, advocates and procurators for purſuit 
and defence of all and whatſoever actions 
* mtented at my inſtance, or againſt me; and, 
* farther, to fet tacks of my lands, in caſe 
* any of the preſent tacks expire, or that the 
* tenants ſhall happen to be removed, al- 
ways with advice of the ſaid C. and, failing 
© of him by deceaſe, of the ſaid D. and gene- 
* rally to do all other things neceſſary and 
convenient ſor the managing of whatſoever 
* my affairs within the ſaid kingdom of Scot 
land, from time to time, during my minori- 
* ty, as faid is, ficklthe, and as freely, in all 
* reſpe&ts, as I might do therein myſelf if I 

' vere perſonally preſent, promiſing, &c.” 
more ample form of factory and com- 
mülion by a husband to his wife, was thus; 
Hh * Giving 
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take the whole mails, farms, kains, cu- 


\ 


1 
Giving, Oc. to intromit with and up- 


ſtoms, caſualties, profits and duties of wy 
whole lands, lordſhip and barony of —— 
and whole other lands and heritages be- 
longing to me, of this inſtant crop and 
year of GOD — with all reſts 
of whatſoever preceeding years, and like- 
ways of all years and terms to come, dur- 
ing the ſpace after mentioned: As alſo, all 
and whatſoever ſums of money addebted, 
or that ſhall happen to be addebted to me 


« within this kingdom, both principal ſums, 


profits and penalties thereof, from my de- 


| bitors, and from the tenants and poſleſſors 


of the Hands and others aforeſaid, and from 
my factors and chamberlains, and all o- 


© thers whom it effeirs, and to call and pur- 
ſue therefor as accords of the law, either 


in her own name, or mine, as ſhe ſhall 


think expedient, and to give acquittances 


and renunciations thereupon, or, if need 
be, aſſignations, tranſlations, diſpoſitions, 
or other rights thereof, which ſhall be % 
ſufficient to the receivers, as if 1 had made 


and ſubſcribed the ſame myſelf. And to 


apply the firſt and readieſt of the intromil- 
Gons, next after the maintenance of herſelf 
and our family, for the payment of cham 
berlains and ſervants fees, and what mini 
ſters ſtipends, or feu-duties, or ſchool-ma- 


ſters fees, and incident publick burdens, 
* are 
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e are, or ſhall be due forth of my eſtate: 
e And, in the next place, for payment of the 
* bygone and current annualrents of the whole 
« debts due by me, and what {hall be over, for 
the payment of principal ſums reſting by 
me to my creditors. As alſo, to intent, pro- 
ſecute, and follow forth actions and pro- 
© ceſſes of reduction, improbation, declarator, 
« actions of relief, or for payment of what» 
© ſoever debts due to me, and to proſecute 
*and follow forth the ſame; and likeways 
to compone and. agree thereanent, and to 
* make and conſtitute, place and diſplace, at 
© her pleaſure, procurators, advocates, Oc. 
* as in the former ſtile. And to conſtitute bai- 
„lies and chamberlains of my whole lands 
and barony, and to give them ſuch allow- 
4 ance as ſhe {hall think reafonable, and to 
i © receive and enter the heirs of all my vat- 
| © ſals, to all lands and others wherein their 
& bs predeceſſors have died, or ſhall happen to 
die, laſt veſted and ſeized, as of fee holden 
* of me by precepts of c/are conſtat, or pre- 
e cepts upon retour, as ſhe ſhall think expe- 
dient. And likeways to receive all re- 


nil. ſenations to be made by any of my vaf- 
fer! fals, of my lands and heritages holden of 
. me, in favour of whatſoever perſon or per- 
- ſons, and to grant charters thereupon. Aud 


1 * fictlite, to confirm all charters made, or to 
ens, be made by any of my vaſſals, to whatſoe- 
yo ver perſon or perſons in liferent, conjunR- 


H h 2 © fees 
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fee, heritably, or otherways, of whatſoever 
* lands, or others, holden of me; and to grant 
* charters upon appriſings, adjudications de- 
* duced, or to be deduced, at the inſtance of 


o 


Wu 


« 


whatſoever perſon or perſons, of whatioerer 
lands, heritages, or others, holden of me, 
without alteration always of the former 
holdings. And, in lite manner, to grant and 
diſpone preſentations, gifts of ward, non- 


entries, marriages, liferent eſcheats, and . 


ther caſualties of my ſaid vaſſals, fallen, or 
that ſhall happen to fall in my hands, and 
to make and ſubſcribe with her hand, and 
cauſe feal with my ſeal, all preſentations, 
preceprs of ſaſme, charters of confirmati- 
on or refignation, charters upon adjudica- 
tions or compriſings, gifts of ward, nor- 
entry and marriage, liferent-eſcheats, and 
other ſecurities requifite to the effect abore 


ſpecified, and to ſet down and modify the 


compoſitions to be paid ro me for the 
ſame; and to ſet tacks of my whole lands 
and poſſeſſions for the old duties, or for the 
greateſt duties that can be had for the 
time: And to build, beet and repair my 
manor-places, houſes, buildings, yards, or- 
chards, woods, parks and dykes thereof, 
and to make ſuch policy about the ſame 3 
ſhe thall think expedient; and 10 deburſe 
of my own money all charges requiſite 


concerning the premifles; and to grant 
bonds, heritable or moveable, or eral 
C. 


C15 7 

of wadfet, for ſecurity of the ſame, com- 
© raining obligements to infeft, procurato+- 
© ries of reſignation, affignation to the mails 
© and duties, and to the wnts and evidents, 
and right to the teinds and annuities there- 
© of, and clauſe of abſolute warrandice, up- 
© on. me, my heirs and executors; and to 
bind and oblige me and them to repay. the 
© ſums to be borrowed, and ſor which the 
« ſaid ſecurities ſhall be granted, at ſuch terms 
and times, and under ſuch penalties as ſhe 
© ſhall agree with the parties, and that as well 
for debts that are already due by me, he- 
© ther principals or annualrents, as for what 
' ſhe ſhall hereafter borrow for my ufe: And 
' generally. to do all other things requiſite 
and neceſſary. thereanent, which ts the os 
*fice of factory and commiſſion in ſuch ca- 
ſes, by the law and cuſtom. of this king- 
dom, is known. to appertain, and which I. 
might do myſelf if I were perſonally pre- 
' ſent, . promiſing : to hold. firm and ſtable all 
and whatſoever: things that my ſaid ſpouſe 
does, or cauſes to be done in the premilles; . 
**without revocation : Providing always, that 
all heritable. and. moveable bonds, wadlets, - 
diſcharges of principal ſums contained in 
bonds, aſſignations, tranſlations, diſpoſiti- 
ons, remmeiations, letters of bailiary and 
chamberlainry, charters, preſentations, pre- 
cepts, gifts of ward, eſcheats, non- entries, 
* diſclamations, and other caſualties falling 

| þ - to 
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to me as ſuperior, tacks, warnings: of te 
* nants, and the clearing of accompts with 
* chamberlams, to: be granted by my {aid 
* ſpouſe, ſhall be made with advice and con- 
«* ſent in writ of my friends after named, 
via. or any two of them, the {aid 
| being always-one, and failing of 
him, the ſaid , and, failing of him by 
death or abſence, the conſent of the ma- 
« jor part of the remaining friends. And az 
to all other matters, except theſe immedi- 
* ately above mentioned, ſhe is hereby war- 
© ranted and allowed to do the fame by her- 
« ſelf alone: Providing always, that my faid 
© ſponſe ſhall be holden. and. obliged to make 
« juſt compt, reckoning and payment to me, 
or my heirs or aſſignies, (/ecluding my exe- 
* cutors) of her intromiſhons by virtue of 
this factory and commiſſion, and that yearly, 
© or oftner, either to me, or my. forefaids, or 
to my friends above named, or their gu- 
rum, as-fhe ſhall be defired ; and this facto- 
ry to endure and continue for this inſtant 
crop and year of GOD and for the 
« ſpace of years, and thereafter till it 


6 


be recalled by me in writ.! Regi/tration for 


preſervation andy. 


A factory, chamberlainry and bailiary, 
granted by a landed gentleman infeft, with 
power to hold courts, was thus; Giving, ©. 
* to him full power, warrant and: commiſli- 
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on for me, and in my name, to aſk, erave, 
receive, intromit with and uplift the whole 
+ yictual and money-rent due and payable 
to me for the crop ———- by the tenants. 
„of my lands and barony of and to 
grant diſcharges to the renants upon the 
receipt thereof, which ſhall be as ſufficient 
to the receivers, as if I had ſubſcribed and 
delivered the ſame myſelf, and with power 
to him to fell the farms as he ſhall from time 
to time be ordered by me, to be delivered 
at Edinburgh, or at Leith, or at any place of 
the like fines from the reſpective lands, 
being always fatisfied with the price and 
* ſecurity before the bargain be cloſed: And 
* generally with power to the ſaid B. to do 
* all and ſundry other things for the inga- 
* thering and recovering the ſaid rents, Oc. 
* that I might do myſelf, if 1 were perſonal- 
y preſent, promifing to hold firm and ſta- 
dle, c. And farther, wit ye me to have 
* nominated and conſtituted, as 1, &&c. the ſaid 
z. during the continuance of this factory, my 
* rery lawful and irrevokable baillie, to the 
* elfc& after ſpecified, of my lands and ba- 
tony of and other lands above 
* ſpecified, belonging to me, lying within 
the foreſaid pariſhes, giving, granting, and 
' committing to him my very full power, 
* ſpecial mandate, expreſs bidding and charge 
for me, and in my name, to ſet, begin, at- 
* ix, fence, hold and continue baron - court, 

* A ay. © gp 
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or courts (a), as oft as he ſhall think expedþ 
ent, and that upon the ground of any pan 


© 


(4) By an act of the Briti/h parliament, the 2othyey 
of King George II. aboliſhing the heritable juriſdictiom 
in Scotland, baron-courts are now put under fever 
regulations, with reſpect to their juriſdictions, both in 
civil and criminal caſes ; wherefore I thought proper 
to give here a full excerpt thereof from the at itlelf 
The act, amongſt other things, takes notice, © That 

the juriſdiction in capital cales, that was heretofore 
granted to many hcritors or proprietors of land 
* within that part of. Great Britain called Scotland, 
| whole lands were erected by the crown into bar. 
' nies, or granted c foſſa et furca, or with power df 
pit and gallows, or with the like words importing 
- ſuch capital juriſdiftion, hath been long diſcontinuech 
or fallen into diſuſe, as to the exercile thereof; and 
it is now unneceſſary and improper tbat the right or 
6 title of ſuch juriſdiction in barons ſhould be any long. 
er retained: And whereas it is alſo reaſonable that 
© ſome farther regulation ſhould be made relating to 
© the juriſdiction of ſuch barons, or of other her 
© tors of lands who are infeft cum curiis, or intitled 
© to the juriſdictions of barons, or other lower uri 
diction, be it enacted, That, from and after the 25th 
of March 1748, no heritor or proprietor. ot. lands 
within Scotland, which had been erected into a bar 
ny or granted with other lower juriſdiction, or then 
bailies, ſhall, by virtue thercof, have, exerciſe, or er- 
joy any juriſdiction whatſoever in capital caſes; an 
that no ſuch. baron, or other Heritor of lands, infef 
cum curiis, or their bailies, ſhall, by virtue thereoi 
enjoy any juriſdiction in any criminal cauſe whatſoe 
ver, other than aſſaults, batteries and ſmaller crimes 
for which the puniſhment to be inflicted fhall on 
be by a fine not exceeding 20 ſhillings ſterling, orb 
Etting the delinqcent in the ſtocks for any „ 
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KF of the lands and others above rehearſed, 
and therein to adminiſter juſtice in all caſes 
* & | to 


« not exceeding three hours in the day time; which 
© fne ſhall be levied by diſtreſs, or poinding of the 
goods of the delinquent ; and, in default of ſuch di- 
« fires, by impriſonment of his or her perſon, for any 
time not exceeding the ſpace of one month; and 
© that, as to Civil cauſes, it ſhall not be lawful or com- 
© petent from and after the ſaid 25th day of March, 
© for any ſuch baron or heritor, or their baillies, to 
© hold plea, or judge in any cauſe, where the debt or 
damages ſhall exceed the fiim of 40 5. ſterling, other 
© than for recovering and uplifting from the vaſſals, 
© tenants and poſſeſſors of the lands and heritages 
© of ſuch. baron or heritor, the mails and duties, or 
© rents and profits thereof, or for recovery of mul- 
© tures or ſervices payable or preſtable to their mills. : 
and, in all other civil cauſes, it ſhall not be lawful for 
* ſuch courts to judge in caſes of higher value than 
the fum aforeſaid, by virtue of any prorogation of 
the juriſdiction or conſent of the parties litigant, for 
* that purpoſe; any law, cuſtom or uſage to the con- 
© trary notwithſtanding, And that every decree, ſen- 
* tence, judgment and proceeding, by and before any 
* ſuch baron, heritor, or their-bailies, contrary to this: 
act, all be abſolutely void and null to all intents. 
* and purpoſes whatſoever.' And it is farther requir- 
ed by this act, That every baron, or other heritor 
* of lands in Scotland, ſnall enter into a book to be kept 
by the ſheriff<clerk of the county, the houſe, room, 
or place, which ſuch baron or heritor hath appropri- 
* ated, or ſhall provide and appropriate for being uſed: 
* as a priſon, for rendering effectual the juriſdiction. 
tompetent to him by law. And it ſhall not be laws. 
uh © ful to any baron, or his bailie, to cauſe any perſon to 
be impriſoned in any place but what ſhall be fo en- 
S texed ;, and every ſuch place ſhall, be ſo ſituated, N 
6 have 
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to be intented before him, conform to th 
* Jaws and practique of this realm; and n 

; © caule 


© have ſuch windows or grates open to inſpe&ion fron 
© without, as that it may be practicable for any friend 
* of the party impriſoned to vilit, ſee and converſe with 
the priſoner, when he ſhall be ſo minded. — And that 
every baron ſhall, for every offence againſt this af, 
forfeit the penalty of 20 /. Sterling, with coſts w 
the party injured.— And the ſherifts, or their de. 
puties, are ordained to inſpect the priſons ſo e tt 
tered, and, if they be unhealthy, or not agreeable + {| 
to thele regulations, to prohibit the ſame,.—— 
And no perſon is to be committed, for any aſſult, . b 
battery, or ſmaller crime, but by a warrant, or or- 

der in writing, expreſſing the cauſe for which ful f 
perſon is impriſoned; which warrant is to be entered © h 
at large in a book to be kept for that purpoſe, andi 
extracts thereof tranſmitted to the ſheriff of the 
county every {ix months, there to remain on record. Wi 
But, by this act, the juriſdiction of heritors, as to 
fairs and markets, coal and falt-works, and mines, if © | 
are reſerved as formerly, with this exception, That Will © 
E this juriſdiction is not to extend to lols of lite, or 
demembration, which are thereby lately aboliſhed, 
And no bailie ſhall, after the ſaid 25th March, off 
ciate in any baron's or other court, without firſt qua 
lifying himſelf, by taking the oaths appointed by law, 
to be taken by perſons in offices of publick trult 
and cauſing a certificate of his having done fo, to be 
repiſtrated in a book to be kept for that purpoſe, by 
the clerk of the ſhire or burgh where {ach perion 
reſides, under the penalty of 10 J. Sterling, and ſu 
months. impriſonment, unleſs or until the laid penal. 
ty be paid; the one half of this fine is to go to hi 
majeſty's uſe, and the other to the informer. 

This act likeways regulates poindings, thus; That 
*: from and after the ſaid 25th of March it ſhall be * 
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cauſe ſuits be called, amerciate abſents, pu- 
niſh tranſgreſſors, and to uplift the fines 
and amerciaments of the foreſaid courts, 
and, if need be, to cauſe poind and diſtren- 
zie for the ſame; and generally all and 
ſundry other things in the premiſſes to do, 
aſe and exerce, Which to the office of bai- 
liary, &'c. ſicklike, Oc. as if I were perſo- 
« nally preſent, promiſing to hold firm, Cc. 
And I do declare, that I allow to the ſaid B. 
the fines and amerciaments of courts that 
« ſhall be holden by himſelf, for his pains and 
© travel in exercing the forefaid office of 
* bailiary, which is to continue and endure 
for the ſpace of one year after the date 
© hereof, and longer, except I ſhall think fit to 
© revoke the ſame. It is alſo hercby declared, 
that the incloſure in —— which was ſome- 
time poſſeſt by —— and lately by the 
* tackſmen of my eſtate, is not to belong 
* to the ſaid B. but he is to be comptable for 
the 


ful for the officer executing poindings within Scot- 
* land, to carry the goods poinded, or ſamples there- 
* of, in ſuch caſes where the carrying of ſamples is 
uit, il © practiſed, to the market-croſs of that royal burgh, 
© or burgh of regality, or barony, (as well ſuch whereof 
WH © the juriſdiction is by the ſaid act abrogated or regu- 
* lated, as thoſe whereof the juriſdiction is ſaved entire) 
* which ſhall lie neareſt to the place where ſuch poind- 
* ing was inchoated, which ſhall be as ſufficient, to all 
* intents and purpoſes, as if ſuch goods, or ſamples, as 
* aforeſaid, had been carried to the market-crols of the 
head burgh of the ſhire; any law, cuſtom or uſage 
yo to the contrary notwithſtanding,” 
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the rent thereof to me; providing almy 
that the ſaid B. his heirs and executors, b; 
holden and obliged ro make juſt comp 
reckoning and payment to me, of his whole 
intromiſſions with my eſtate, for the fore 
ſaid year of —— and thereafter dur. 
ing the continuance of this factory, au 
yearly, or oftner, as he ſhall be requird 
As alſo, that he be holden to uſe diligence 
for recovery of my faid rents, deducing 
and allowing to the ſaid B. the ſum of 400 
merks Scots of fee, for. his being facto 
and going and receiving the victual and mo- 
ney-rent, and in felling and delivering the 
ſame out again; and, in ſatisfaction of hi 
trouble and expences in doing thereof, a. 
lowing alſo to him that houſe in 
preſently poſſeſt by himſelf and his fa. 
mily, with graſs for a cow and a horſe, 
to be paſtured with my own in ſummer, 
and to have fodder for them in the winter, 
conform to a particular bond granted by the 
ſaid B. to me, of the date of theſe pre 
ſents: Reſerving power to me, notwit 
ſtanding of the premiſſes, to modify ſuch 
amerciaments of court and unlaws 3s | 


* ſhall think exorbitant, at my pleaſure Re 
giſtration. 


Factories may not only be granted to up- 


lift money, &'c. but alſo for other ends and 
uſes, according to the exigence of the Pare 
ties, as to ſell lands, and it is thus; © Win 


: powel 


* Py * — * * my * ay my ay — — 


— 


( 373 ) 


power, &'c. to meet, treat, and agree with 


« any perſon or perfons that are willing to 
buy the lands of C. and weods growing on 
the ſame, and to conſent for me, and in my 
name, to any vendition of the ſaid lands 
and woods, for payment of my creditors 
that have the beſt and moſt effectual rights 
© on the ſaid lands, and to ſubſcribe any dif- 
« poſtion for me, and in my name, of the ſaid 
lands and woods, in favour of any perſon that 
* ſhall give molt for them, and allo to con- 
* ſent to any decreet of ſale of the ſame 
that ſhall be thought neceſſary, and for the 
* ſatisfaction and payment of my oreditars: 
With full power to the ſaid B. factor afore- 
ſaid, without my preſence or conſent, to 
do in the ſaid affair as amply as if I were 
* preſent, and that without any other conſent 
than this preſent commiſſion, which J here- 
by declare to be a ſufficient ſecurity to any 
* perton whatſoever who ſhall happen to buy 
* the faid lands and woods, c. | 
Factories are granted with power to per- 
form the conſtituent's part of a decreet 
© arbitral, in this manner; — And becauſe 
there was a decreet arbitral pronounced by 
- upon -- determining ſome dif 
* ferences that were berwixt me and 
and there being feveral parts of the ſaid 
* decreet arbitral not fulfilled by me, there- 
© fore, with power to the ſaid B. with con- 
* ſeat of my curators above mentioned, con- 
It * {enters 


( 374 ) 
* {enters hereto, to fulfil the foreſaid dccrey 
arbitral in every article thereof that is ap 
< pointed to be done by me, and to grant 
< what writs, rights and warrandice, up 
me and my heirs, are neceſſary in orde 
thereunto; promding always, that my fail 
* ſiſters fulfil in my favour their parts of the 
* ſame decreet. 

Factories may likeways contain a power to 
all tutors to accompt, thus; ——-* And, in 
like manner, with power to the ſaid B. 1 
call and purſue my tutors to compt and 
reckon for their intromiſſions and manage. 
ment of my eſtate during the time of ny 
tutory, and to obtain decreets, and to uſe 
all manner of legal diligence, both con- 
cerning that matter, and the exbibition and 
delivery of the charters, writs, rights aud 
evidents of my eſtate, perſonal and real, 
Becauſe people living in North Britain way 
have buſineſs in the ſouth parts of this iſland, 
or in America, to be negotiated by a fadtory, 
I give you the form of a letter of attorney, 
as uſed in theſe parts. Know all men, by 
+ theſe preſents, That I A. have made, ordaiꝶ 
ed, conſtituted and appointed, as I mae, 
ordain, conſtitute and appoint B. my true 
and lawful attorney in the province of Hal 
:* New-Jgerſey in America, and in the ſaid pro 
. vince for, me, and in my name, and for mj. 
« ſelf, to aſk, demand, call for and require, al 
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Aunds, rents, goods, or any. W 4 


1 


* flock whatſoever belonging to me the ſai 
J. in the ſaid province, with ſuch families 
and ſervants as the ſaid B. ſhall cauſe tranſ- 
+ port from this kingdom of Scotland, or elſe- 
where, to the fail province on my account, 
+ or as hereafter ſhall be ſent or tranſported 
« thither upon my account; giving, and allo 
granting power to my ſaid attorney, to ſell, 
let, or difpoſe of any of my lands whatſcs 
© ever, within the limits of any town or city 
in the ſaid province, or elſewhere, as the 
+ ſaid B. ſhall think fit; empowering him 
© hereby ſufficiently to make ſuch rights and 
titles, to any perſon whatſoever to whom- 
he ſhall let, or otherways diſpone of any 
* of my lands, either in town, city or coun- 
try, within the foreſaid province, as may be 
* good, valid and ſufficient, to- all intents and 
* purpoſes, as I myſelf could do, if I were there 
* perſonally preſent. And alſo, to do, perform: 
and execute all and every other lawful and 
+ reaſonable acts and things as ſhall be need- 
ful, both for obtaining, taking up, or pro- 
* curing any of my lands, rents, goods, or 
* ſtock aforeſaid, or for ſettling, planting, 
* or improving tlre ſame, or for ſelling, let- 
* ting, or. otherways diſpoſing thereof, upon 
* ſuch terms and conditions as the ſaid 
* ſhall think fit. Giving, and by theſe pre- 
* ſents granting unto. my faid attorney, my 
full and abſolute power in the premiſles;; 
*ratifying. and holding firm all and whatſoe - 
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ver my ſaid attorney ſhall lawfully do, of 
cauſe to be done, by virtue of theſe pre. 


fents. In witneſs wher of, I have hereun: 
to ſet my Hand and Seal, the —— Day of 
the 3d Year of the Reign of King 
Geerge III. over Great Britain, France and 
Ireland, &c. Anno Domini 1764. 

I have thought fit to add a general letter 


of atrorney to receive debts. * Know al 


4 


bi Aa. 


. 
- 
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men, by theſe preſents, that I A, have made 
ordained, authoriſed, conſtituted and ap 
pointed, and by thcte preſents do make, 
&'c. B. my true and lawful attorney, for 


me, and in my name, and to my uſe, to 


aſk, demand, ſue for, recover and receive 
of all ſuch ſum and ſums of mo- 
ney, debts and demands whatſoever, which 
now are due and owing unto me the ſaid 4. 
by and from — and, in default of payment 
thereof, to have, ule and take all lawful 
ways and means, in my name, or otherways, 


for the recovery thereof, by attachment, 


arreſt, diſtreſs, re-entry, or otherways, 
and to compound and agree for the ſame, 


and, on receipt thereof, acquittances ot 


other ſufficient diſcharges for the fame, for 
me, and in my name, to make, ſcal and de- 


liver, and to do all lawful acts and thing 


whatſoever concerning the premiſſes, as ful 
ly, in every reſpect, as I myſelf might of 
could do, if 1 were perſonally preſent, and 
an attorney or attormes under him, for tne 
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* purpoſes aforeſaid, to make, and at his plea» 
ſure to revoke, hereby ratifying, allows 


© ing and confirming all and whatſoever m 
« ſaid attorney ſhall in my name lawfully do, 


i: ſeal; the — day of — c. 


Of Ratifications-. 


ly tied and legally obliged by the writings 


legal capacity, is neceſſary; in forming where- 


tied, and wherein it was defective; + 


ac leſed, or which are without the bounds 


* 


© orcauſe to be done, in and about the premiſ- 
« ſes, by virtue of theſe preſents. In witneſs 
« whereof, I have hereunto ſet my hand and 


WH deeds are granted by perſons, 
who, upon account of their ſtate and 
condition in civil ſociety, are not effectual- 


which they ſubſcribe, in order to make theſe 
acts and obligations, or conveyances, valid. 
ratification of them, hen they arrive at a: 


of the writer is to conſider the ſtate and con- 
dition of the granter, if, or not, he be liable 
to the ſame exceptions as at the time the ori- 
ginal deed was made. And, next, the nature 
of the obligation or deed that is about to be 


The deeds which need ratification; are 
ſuch as are granted by minors, without con- 
lent of their curators, or when the: cura- 
tors conſent to a deed whereby the minen 


Den 


* 
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. 
ef their adminiſtration, as alienation of land 
without decreet of the Lords of ſeſſion, 24, 
Deeds by a factor, where the warrant to do 
theſe is wanting or doubtful. 300, Donat. 
ens betwixt man and wife muſt be ratified by 
the granter after diſſolution of marriage. Now, 
any ching that is heyond a rational liferent- 
proviſion, in the cafe that there was no con- 
tract of marriage, or what is over and aboye 
the proviſions and obligations in the origin 
contract matrimonial, are, in law, eſteem 
ed to be donations between man and wife, 
and revokable. Not only ſo, but deeds done 
by che wife, with conſent of the husband 
in favours of third parties, are liable toe 
ceptions, and in ſome meaſure, preſumed 9 
Se done more out of obedience, refpett ani 
ceverence to the husband, than out of free 
will : So that, upon her proving that (ſhe 
was-coatted and compelled to ſign the writ, 
und that the did it of purpoſe to keep peaet 
an the family, and not of free- will, the fame 
3s reducible. As likeways, to remove all pre- 
d umption of force and fear, :third parties aꝶ 
an uſe to cauſe women ratify their deeds in 
preſence of a judge, while their husband 
are removed from them. gte, Deeds «grant 
ed by :perſons who are under coercion er cos 
ſtraint, in favour of thoſe Who detain them, 
Or who: out of fear may concuſs them to do 
ttheſe deeds, muſt be ratified when the grau 
ers are out of the ſtate ef force, fear, 2 
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n 
mſſion; other ways the ſame are revokable: 
As for example, obligations or conveyances - 
by perſons under caption, or when they are 
incarcerated, in favour of the debitor, in mat-- 
ters extrinſick to the ground .of ,the caption, 
are in law preſumed to be made metu carcerts.. 
And gratuitous or inadequate deeds, done by 
z perſon ſuſpected or tainted of any crime, in 
favour of a miniſter of ſtate, in whoſe power 
it 3s to proſecute or Jet fall the accuſation, are 
reyckable upon the head of conduſſion. 5e, 
Perſons in the anguiſh and pain of ſickneſs, 
and labour ing under other corporal infirmity, 
whereby they become ealy and expoſed to the 
importunity of deſigning people, if, in that 
ſtate, they grant any gratuitous right or obli- 
gation, the ſame is liahle to exceptions, and 
thould be ratified by the granter When reco- 
yered, and in liege: paiiſt ie. | 

In this ratification you briefly narrate the 
vrit to be ratified, and then ſubſume upon 
the cauſe or motive of granting the ratifica- 
tion, Which is various, according ito the {tate 
and condition of the granter, or defect in the 
tit; after which follows the ſtile of the ra- 
ttlication, the words Wheneof are, Ratih), con- 
fimn, and , appreve, or more briefly, «without 
narrative or ſubſumption, you may proceed. di- 
rectly to the clauſe of ratiſication, as, in the 
Slowing form. 


Of 


( 36 ) 


Of a Ratification of a Contract of Mir. 
riage by the Husband, when come t 
the Year's. Majority. 


"] A. by theſe preſents, ratify, confirm and 
6: approve the contract matrimonial, d 
the date paſt, and perfected betwiu 
me on the one part, and B. now my ſpouſe, 
eldeſt lawful daughter to ——— with the 
- ſpecial advice and conſent of the ſaid -—— 
on the other part, in the whole heads, claw 
ſes, articles, obligements, proviſions and 
conditions therein expreſſed; and I wil 
and grant, and for me, my. heirs and fuc- 
ceſſors, declare and ordain, that this ratif- 
cation, and generality thereof, is, and {hall 
be as valid and ſufficient, to all intents and 
purpoſes, as if the ſame contract were word 
by word inferted and ingroſſed herein; 
' whereanent, and concerning all defects and 
imperfections that may be objected againſt 
the validity thereof, and this confirmation 
of the ſame, I have diſpenſed, and, by theſe 
preſents diſpenſe for ever. And I bind and 
- oblige me, my heirs, ſucceſſors and - execu- 
tors, ta warrant this ratification to be good, 
valid, and ſufficient to the ſaid B. my ſpouſe, 
and to all others coucerned, at all hands, 
and againſt all deadly, as law will. And! 


t conſent that execution {hall paſs upon the 
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foreſaid contract, and this ratification, at the 
inſtance of the faid —— and —— or ſuch 
© of them as ſhall be alive for the time; and, 
„failing of them by deeeaſe, at the inſtance 
of their heirs againſt me, for implement of 
the foreſaid contract, and this fatification 
© thereof, in favour of the ſaid B. and the 
+ heirs or children procreated, or to be pro- 
created betwixt us. Regiſtration, 

All rights made by a wiſe to her husband, 
er any third party with his confent, ought to 
be ratified by her in preſence of a judge, be- 
fore whom ſhe is to declare, without the pre- 
ſence of her husband, that ſhe was not com- 
pelled ro do that deed, and ſwear that ſhe 
thould never quarrel the fame ; and the par- 
ty in whoſe favour the deed is granted takes. 
inſtruments thereupon in the hands of a no- 
tary. Such ratifications are generally wrote. 
on the back of the deed, and may be in theſe. 
or the like words; 
At. and of his majeſty's reign the 

year, the which day, in preſence of 
one of the baillies of the burgh of 

*——— and aſſo in preſence of me notary- 
public, and witneſſes ſubſcribing, compear- 
"ed perſonally the within deſigned 4. and, 
being forth of the preſence of ber husbang, 
did ratify and approve the within written 
diſpoſition in the haill heads, articles, and 
clauſes thereof, and declared that ſhe was. 
© 29Ways. compelled, coated or ſeduced 2 

| " 3 
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* the granting of the ſame, but that fhe dd 
* the ſame of her own free will and propet 
motive, and gave her great oath- that ſſt 
* ſhonld never quarrel, impugn, or come in 
© the contrary thereof, directly or indirefy 
in judgment, or outwith the ſame in ting 
coming, as ſhe ſhould anſwer to G OD: 
* whereupon the within defigned B. ace ie. 
© and tool inſtruments in my hands: Thee 
* things were done, place, day, month, yerWs 
* of G0 P, and king's reign reſpectively « 
_ © boye written, before and in preſence d 
© — --------- \vitnefles ſpecially called and 1e 
quired to the premiſſes. 


Of Revocat ionss 


N' thoſe caſes where ratification is needful 
to make the right valid in law, revocatr 

ons are required to make ſuch deeds of no 
effect; and that more eſpecially becauſe tz 
citurnity and ſilence in a ſpace of time have 
the effect of a conſent and tacite ratification: 
As when a. minor, who has no curators, 
grants in minority a deed'that is quarrellable, 
which, if not revoked; and if no reduction 
be raiſed by himfelf intra annos wtiles, or by 
Eis heir, is valid in law; whereas, on the 
other hand, when a minor, who has cure 
tors, does any deed without their conſent, 
the ſame is ipſo jure null, and needs not be 
Oy N reycked. 
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evoked. And, in like manner, donations in- 
gr virum & uxorem morte confirmantur. And 
he ſame may be ſaid of other compulſitory 
leeds, where force, fear, fraud, or infirmi- 
was the cauſe, or gave occaſion to the con- 
rat or obligation. All which deeds ought 
o be cxpreſly revoked by the granter in his 
ifetime. So that, except the granter im- 
mediately died after the ſigning of ſuch deeds, 
bis heir, after à certain ſpace of time or 
ears, hath not the privilege of revoking. 
Theſe revocations are either tacit or expreſs: 
he tacite are, by doing deeds contrary to 
the former; and ſeeing both cannot ſubſiſt, 
eriora derogant prioribus, or by mtenting 
ſummons of reduction of thoſe anterior deeds, 
The expreſs revocations are, by a formal 
Fring, and letter of revocation, ſigned. 
gur Rexocations in writing are abſolutely neceſ- 
i. ry, when a major makes a bond or convey- 
no. ace, under the condition that it ſhall only be 
0 valid and effectual in caſe the ſame be not 
ive reroked by him, in writing under his hand, 
n: any time in his life, ac etiam in articule 
Irs, Mortis. 1 | | 

le The narrative, (where the deed to be re- 
ion roked is briefly mentioned) with the ſub- 
by ſumption and cauſe of making the revoca- 
the ion, which is various, according to the cir- 
a-. <umſtances of parties, and quality of the 
ent, Wight) being premiſed, the clauſe of revo- 


be Nation followeth, the words whereof are, ve- 


ed. vo le, 
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vote, caſs, annul, retreat and reſcind, tho m 
eommonly writers make uſe of the word 

woke alone, as in the following examples. 


Revocttion of Deeds in Minority by th 
Granter, efter hes perfect Age of 1 
Years complete. | 3 


E it known, Sc. me A. being now pul 

my lawful age of 21 years complet 
forſmuchas I, during my minority, was ms 
ved and induced to ſubtcribe the contrak 
bonds, and others after ſpecified, to wi, 
—— (Here mention theſe briefly) togetbe 
with ſeveral other contracts, bonds, oblige 
tions, and ether writs, in favour of ſun 
dry other perſons; and ſeeing the fame . 
done by me to my enorm hurt and lehor 
and without any neceflary cauſe done to me 
for the making and granting thereof, an 
that, by the law and practique of this na 
tion, I may now be reponed and reſtore 
in integrum againſt the ſame, therefore, wi 
he me, now being paſt my faid age of 21 
« years complete, and within the guadrienmiul 
utile, to have revoked, Iiteas I, by theſe pre 
ſents, revote, the whole contracts, bonds an 
other writs, ſpecially and generally abort 
mentioned, ſubſcribed by me in my minom 
ty, as ſaid is, either without, or with the 
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* couſent of my curators for the time, voy 
* 4 


( 335 ) 

that has followed, or may follow thereupon, 
and proteſt that I may be reponed and re- 
« ſtored in integrum againſt the making and 
« ſubſcribing thereof, and that it may be lei- 
« ſom to me to call for and recover the mo- 
« ney paid by me by virtue of the fame, and 
« for repetition of any damage or intereſt ſu- 
« ſtained therethrough, conform to the fore- 
« ſaid privilege of the law introduced in fa- 
« your of minors.” Regiſtration. 


Revocation by a Widow. 


DE it known, c. me A. reli of the 
 þ deceaſt B. conſidering that, not only 
* by the civil law, but alſo by the law and 
practique of this nation, all deeds done by 
married women, at the earneſt deſire of 
' their husbands /tante matrimonio to their 
own enorm hurt and lefion, and without 
any neceſſary cauſe, not being ratified by 
the foreſaid wives judicially, may be revo- 
* ked by them after the death of their huſ- 
* bands, as being done through the tear and 
* reverence they had to their husbands, and 
for entertaining of love and amity betwixt 
© them, and conſequently may be reduced and 
* annulled after the revocation thereof. And 
' conſidering that there was a bond made, ©'c. 
(Here narrate the writ to be revoked) and 
that there were ſundry other deeds done by 
K k me 
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© me with conſent of my ſaid deceaſt husband 
and for entertaining of love betwixt us, ans Ml 
without any neceflary cauſe, and to my e . 
norm hurt and leſion, which were never WM 7 
ratified by me judicially; therefore, and to Ml '* 
the effect I may be reſtored againſt the fore. MW"! 
ſaid deeds, and that I may obtain the ſame n. 
with all that has followed, or may folloy I qu 
thereupon, reduced and annulled totally, a bo 
© leaſt in ſo far as the ſame was done to ny MW" 
< prejudice, wit ye me to have revoked, /ifea; ler 
I, by theſe preſents, revoke the facts and 
« deeds, particularly and generally above men- 
«* tioned, done by me, with conſent of my faid th 
« deceaſt husband, or by us both with one con- al 
* ſent, in favour of the ſaid deceaſt C. or of MW" 
« whatſoever perſon or perſons; and I proteſt M®" 
that I may be reſtored and reponed in ini 
* grum againſt the ſame, conform to the com- I 


A 


" $$  _ WW =, $7 


mon laws and practique of this nation.” Re- x 
giſtration. x 
IN 
dc 


Of Contracts, or mutual Obligations and n 
Conveyances, bipartite, tripartite, &c. Wi 


| * writtten obligations and conveyan- 
2 ces are founded on expreſs agreement 
entered into by two or more perſons in lan 


capable; and they are either ſingle, or don 
an 


3 

ind wutoal, By fingle obligations and con- 
revauces is meant, where there is only one 
party binding himſelf, or conveying a right 
to the other, who, on the other hand, has 
mitantly performed his part of the agree- 
ment, and, on that account, has got an ac- 
quittance. As, for example, in a bond of 
borrowed money, the borrower acknowledges 
the receipt of the money, and diſcharges the 
lender thereof; and, in an aſſignation, the 
eedent, for cauſes either preſently or for- 
merly fulfilled to him, aſſigns and difpones to 
the aſſigney, c. as is clear from the caſes 
already ſer down and treated of. By double 
and mutual obligations and conveyances, we 
underſtand a writing, wherein the obliga- 
tions of both parties, and their mutual con- 
reyances, are expreſſed and fet down, which 
x occaſioned, becauſe the mutual preſtation 
of parties is drawn into a future tract of 
ume, ſo that neither of the parties can or 
do inſtantly fulfil their part of the bargain ; 
and, by reaſon of the condition of the agree- 
and I ment, that the one is not to fulfil his obliga- 
Nc. Iron till the other implement his part, there 

muſt be a Writing formed expreſſing this bar- 

gan, that parties be not diſappointed, as will 
appear from the cafes and examples that fol- 
low; and theſe in our law are called contracts, 
of which there are two or more copies ſigned 
and delivered; one to each party. The words 
commonly made uſe of in contracts are 
R k 2. "theſe 7 
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theſe; It is contracted, agreed, and finally 
ended betwixt the parties following, to wit 
A. on the one part, and B. on the other 
part.“ Or thus; A. and B, on the one and 
* other parts, in. manner following; that is 
to ſay, the ſaid A. hath fold, Oc. for which 
« cauſe, and on the other part, the ſaid B. hai 
bound and obliged, &'c. to pay, c. Or 
between two and one, or between two and 
two, thus; A. and B. for themſelves, cos. 
junctly and ſeverally, on the one part, and 
and D, &c. on the other part, &c.” 0! 
between three and three, A, B and C. a 
the one part, and D, E and F. on the other 
« part. Theſe are called bipartite contradi, 
for how many perſons ſoever there be on 4 
ſide, yet there are but two parties contra. 
ing. 

There may be alſo tripartite or quadripar- 
rite contracts, which have three or four par- 
ties contracting together; and, in general, 
there may be as many parts as the ſubject of 
the contract and deſign of the parties make 
needful or convenient, which, by ſundry ev 
amples in this preſent treatiſe, will appear. 

The contracts we purpoſe at preſent t0 
treat of, are indentures, contracts Concerning 
moveables, contracts of marriage, tacks, and 
ſubmiſſions. - 

The word Indentures ſignifies a - writing 
whereof there are two copies indented, 0 


cut one of them into another, 1 
£20» 
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jeads of 2 contract or agreement betwixt 
ro or more; and generally, of old, con- 
tracts, what nature ſoever they were of, were 
indented on the top, anſwerable to another 
part in writing, which had the ſame con- 
tents: But, at preſent, the word Indenture 
fonifies only a contract betwixt a maſter and 
one that is to be bound an apprentice to him, 
becauſe, at this time, no other writs but 
theſe are in uſe te. be indented. See page 


$13, C /eqq- 


The form of indentures, properly ſo cal-- 
Oral is various, according to the nature of the 
2 calling which the apprentice is to learn; ſo 
et 


that an indenture betwixt a-merchant and his 

apprentice, . which is written by the clerk of 
the dcan of guild court, difters from the in- 
dentures betwixt the maſters of the ſeveral 
crafts and incorporations, and their appren- 
tices; as of ſurgeons, wrights, maſons, ſmiths, , 
YC. which again differ among themſelves; 
and theſe indentures are commonly written 
by the clerk of the incorporation. Here Þ: 
ſhall only give an indemure betwixt a writer 
to the ſignet and his apprentice, which wall. 
gire an idea of other indentures. 


; A” Edinburgh, the 1it of une 17643. 
A it is appointed, agreed, and finally end? 
ved, betwixt A. writer to his majeſty's ſignet;. 
on the one part, and B. with advice and! 
content of C. as cautioner for his ſaid ſon, 
KK 2 au. 


eas | 


(390 ) 
and taking burden upon him for the ſaid I; 
on the other part, in manner following; 
that is to ſay, the ſaid B. with conſent g 
his ſaid cautioner, becomes apprentice and 
ſervant to the ſaid A. in his vocation of 
« writing to the ſignet, for the ſpace of three 
years next after his entry, which is herehy 
declared to begin at the date hereof. Like. 
* as the ſaid B. with conſent aforeſaid, bind 
* and obliges him, during that ſpace, leilh 
and truly to attend his maſter's feryice 
mat all times, both by night and by di, 
and not to abſent himſelf from the ſame, 
during the ſpace of his apprenticeſhip, 
* without his maſter's leave asked and gi 
© ven, under the pain of 40 J. Scots, to be 
© paid by the cautioner to the ſaid A. in cal: 
© of failzie: and that he ſhall not willing 
ly hear nor fee his maſter's skaith, in his 
name or goods, but ſhall hinder and impede 
the ſame to his power, and timeoufly ac. 
« quaint his maſter therewith ; and that he 
© ſhall not, under the ſaid penalty, reveal or 
« divulge any writs or affairs wherewith he 
* ſhall be intruſted by his ſaid maſter. And 
© alſo the ſaid A. binds and obliges him to in- 
ſtruct the ſaid B. in the foreſaid vocation df 
* writing, during the ſpace above rehearſel 
and to conceal no part thereof, ſo far as hi 
capacity is able to receive. For the whic 
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case, the {aid C. has preſently made paj: 
« get 


3 
ment to the ſaid A. of the ſum: of (a) 300 
merks Scots money, in name of appren- 
-tice-fee with the ſaid B. whereof the ſaid 
A. grants the receipt, and exoners and diſ- 
charges them, their heirs and executors of 
the ſame. And if it ſhall happen the ſaid 
B. to defile his body with whoredom, du- 
© ring the time of his apprenticeſhip, in that 
caſe, and immediately thereafter, it ſhall 
be leiſom for the ſaid A. to put him from 
his company and ſervice. And likeways 
ar, © the faid B. and his ſaid cautioner, bind amd 
me, © oblige them, conjunctly and ſeverally, their 
my Wh -heirs and executors, to refound to the ſaid. 
4. his heirs and aſſigns, all damage, ex- 
* pence and intereſt, he ſhall happen to incur 
through the default of the ſaid B. or through 
his not dutiful attending his maſter's ſer- 
vice, or through any omiſhon or wrong 
* that ſhall be committed or done by him. 
And farther, the ſaid B. binds and obliges 
him, and his foreſaids, to warrant, &'c. the 
ſaid C. his cautioner, above named, of his 
* laid cautionry, and of all coſts, Sc. Re- 
giſcraſion. 


Contract 


() The prentice fee is now 50 J. Sterling. 
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Contract Communication of Goods, moves 
able and heritable, betwixt the Heir 
and Executor. 


* A? — the day of —— yer, 
6: it is agreed betwixt A. on the ons 
part, and B. his ſiſter on the other part, a; 
follows; to wit, Foraſmuchas, albeit the ſaid 
A. be neareſt and lawful heir to the deceaſt 
C. their brother- german, yet, in regard he 
is willing to divide and communicate with 
the ſaid B. his ſiſter, any benefit that he can 
have by the foreſaid heirſhip, and the exe- 
* cutry and. whole moveables are likeways 
to be equally divided betwixt them; there- 
© fore, the ſaid A. now, as if he were already 
« ſerved and retoured heir to the ſaid C. his 
brother, and then as now, by theſe pre- 
« ſents, aſſigns and diſpones to the ſaid B. his 
« ſiſter, her: heirs, executors: or aſſignies, the 


Jjuſt and equal half of all heritable debe 


© and heirſhip that belonged to the ſaid C. the 
time of his deceaſe, diſpenſing with the 
« generality, and admitting the ſame to be as 
valid as if every particular. of the ſaid half 
were ſpecially mentioned and expreſſed; re- 
ſerving always the other equal half of the 
ſaid heritable debts and heirſhip to him- 
«. ſelf, Aud, on the other part, the ſaid B. a- 


L 
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«fgns and diſpones to the ſaid A. his heirs, 
« executors or aſſignies, all right whatſo- 
© ever that ſhe, as executor, or neareſt in kin 
© ro the ſaid C. can have to the equal half 
of the moveable debts and ſums of mo- 
« ney that were due and pertained to him. 
© at the time of his death, and that as well 
of thoſe that are particularly mentioned 
in his confirmed teſtament, as of what 
may be omitted forth thereof; diſpenſing 
© likewiſe with the generality, &c. (as above) 
* reſerving to the ſaid B. herſelf, the other 
* juſt and equal half of the faid. executry 
and moveables. And both parties do oblige 
* themſelves, their heirs, ſucceſſors and ex- 
* ecutors, to grant, ſubſcribe and deliver to 
others, ſuch particular rights and aſſignati- 
© ons as {ſhall be requiſite tor extending this 
agreement whenſoever they ſhall be deſir- 
ed, with warrandice from their own reſpec- 
tire facts and deeds. And likeways they 
* oblige themſelves, and their foreſaids, hinc 
* inde to others, to bear equal bu;zden, and to 
relieve one another of any prejudice may 
be ſuſtained by the repreſenting the ſaid C. 
* 48 heir or as executor, each of them for 
their own equal halves thereof.” 

A contract and agreement betwixt - the 
heir, executor and relic of a perſon decea- 
led, concerning the partition and ſettlement - 
% his fortune, which conſiſted of moveable 
lums lent out upon bond for anuualrent, 
Was 
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was thus. At ——— it is agreed betniy 


6 


64 


- 


cutors and ſucceſſors, that they ſhall not - 
ft 


A. heir, and one of the io cxccutots u 
the deceaſt W. his brother-german, any 
B. ſiſter german, and the other execurg 
confirmed ro the {aid N. on the one pen, 
and C. reli of the faid W. on the other 
part, 5 follows, to. Wit, that the bondz 
after mentioned, which beionged to the 
ſaid W. ibalt all of them be preſenily de 
livered to the reviiter by the ſaid C. dig. 
( Here the bands were - briefly enumerated) 
and that there {hal! be two extracts thereof 
taken out of the regiſter, and one of the 
ſaid extracts of cach bond thail be deliver: 
ed to the ſaid J. and B. and another cxtrat 
thereof to the {aid C. As ao the ſaid C 
binds and obliges her to deliver to them a 
bond dated, &'c. (Here ſeveral wwrits which 
were to be delivered were ſet down) And it 
is agreed betwixt the ſaid parties, that the 
expence of the regiſtration and extracts of 
the foreſaid bends, ſhall be paid out of the 
firſt and readieſt of the annualrents of the 
principal ſums above mentioned, that were 
reſting to the deceaſed W. at the term of 
Lammas immediately preceeding his death, 
And, in like manner, the ſaid A. and B. 28 
principals, . as cautioners and ſo- 
verties for and with them, bind and oblige 
themſelves,” conjuuctly and ſeverally, both 
principals and cautioners, their heirs, exe- 


(198-3 
ſift any of the principal ſums above men- 
tioned, that were due to the defun& at 
the time of his death, nor any of the an- 
nualrents thereof that were reſting at the 
Lammas precceding the ſame, without con- 
ſent of the ſaid C. liferentrix thereof. 
And that they ſhall immediately re-employ 
the ſame, when uplifted, likeways with her 
conſent, and take the ſecurities thereof to 


ber in liferent, and to the faid A. and B. 
WF their heirs, exccutors, or aſſignies, in fee: 
1) And how oft the ſame, or any part thereof, 
<0! WW {hall happen to be uplifted, the principals 
the . and cautioners bind and oblige them, con- 
janctly and ſeverally, and their foreſaids, 
A immediately to re-employ the ſame of new, 


* with conſent, and to the effect before men- 
WW cloned. And moreover it is agreed betwixt 
ach the ſaid parties, that the debts which were 
1 due by the defunct, and his funeral ex- 
0 1 * pences, and others, contained in a particu- 


' lar liſt thereof, ſubſcribed by them both, 


2 * with the expences deburſed in the confir- 
" WF mation of his teſtament, and the ſum of 
*. hereby allowed to the ſaid C. for her 
110 * mournings, and for the maintenance of 


* herſclf and family, from the time of her 
© husband's death, till the term of Candle- 
* Mas 1764, ſhall be paid out of the bygone 
* annualrents that were due to the defunct 


„ eenuinder of the faid ſums, both princi- 
lift * pals 


' preceeding Lammas 1763, and the whole 


— ̃⁵—ͤ121ͥ—. — —ññ—ͤ——— —w—“' —— 


| . 
| '© pals and anuualrents, after deduction g 
what is hereby appointed to be paid out ( 


them, is to be lent out, and the ſecuriid” 
thereof to be taken to her in liferent, f a 
the implement of her contract of marriage a 
and ſubſequent proviſions granted to her hy N 
her husband, and to them equally in fe. 
as is before expreſſed: And if any othe : 


4 

, 

'« debts reſting to the defunct ſhall be rem 
© ered, they ſhall be applied and emplozdiif, 
* accordingly. And, for obviating and p 
* venting all differences that may fall out be 
twist che ſaid parties, it is agreed, that g 
* faid C. is to have the liferent, from and ai c 
ter the term of Lammas 1763, of all the 
money belonging to her husband at the 
time of his death, and the fee of the whok c 
is to fall equally to the ſaid 4. and B. and 
their foreſaids, and ſhe is to claim no pat , 
© of the fee thereof, by virtue of any clault 
contained in her contract of marriage, of .. 
by virtue of any ſubſequent right made MF , 
her by her husband: And both partics, ani ... 
the ſaid cautioners for A. and B. bind and 
«* oblige them h:nc znde to others, to obleri il q 
perform and fulfil the premiſſes each d a 
them to others, according as they ſtaa .: 
bound hereby; and the party failzier w ,, 
pay to the other party, the ſum of — £ 
© Scots money of penalty, by and attour pet: n 
«* formance of the premiſſes. Regi/?ration. c 
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According to the various occaſions of hu- 
man ſociety, the deſigns and undertakings 
of men, which -cannot be defined, there 
may be as many contracts, in which nothing 
more is required, than, in proper words of 
ſtile, diſtinftly to ſet down in good order 
the meaning of the parties, In theſe forms 
of writings there are obligations to perform 
a deed, work a work, or pay a ſum, as the 
hire of the work man, or reward of the un- 
dertaker, where the obligatory words of {tile 
are uſed. And in fales, the words in diſpo- 
ſitions, aſſignations, &'c. are made uſe of; 
for knowing which forms the ſtudent may 
make collections of writs of that kind, to 
inſtruct himſelf in the art of making pro- 
fitable bargains, according to the various c- 
currences of human life: For example's 
lake, I ſhall give the draughts of a contract 
of victual, a contract of ſale of a wood, from 
which one may obſerve the cautions to be 
uſed in making ſuch ſort of bargains : And, 
when a gentleman or ſtudent meets with a 
contract that expreſſes a well made bargain, 
where the parties noticed the minuteſt cir- 
cumſtances that might occur, and obviated 
all poſſible inconveniencies, I do recommend 
to him io poſt that writing into his book, to 
ſerve him on the like occaſions, which he 
may do in the manner 1 ſhall give him a pre- 


cedent for. 
LI 4 Con- 


{ $395 9 


A Contract of Victual is in this Form, 


* 
4 
4 
© 
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A* it is agreed betwixt A. on the 

one part, and B. and C. on the other 
part, in manner following; that ts to ſay 
the ſaid 4. has ſold and diſponed, and by 
theſe preſents, ſells and diſpones, and oblige 
himſelf, his heirs and ſucceſſors, to deliver 
to the ſaid B. and C. equally berwixt them, 
their heirs, executors, or aſſignies, the 
number and quantity of 700 bolls of bear, 
of the ſaid A. his farm-bear of D. TL. and 
F. for the crop and year of GOD 1764, 
being ſufficient ſtuff; which victual the 
ſaid A. binds and obliges him, to cauſe his 
tenants to carry in their own ſacks, upon 
their own horſes, and upon their own char- 
ges, to the ſaid B. and C. or any perſon ha- 
ving warrant from them, or either of them, 
to Edinburgh, Leith, or the Water of Leith 
or any place of the like diſtances, and that 
betwixt the date hereof, and the —— dy 
of next to come, without longer de- 
lay; with the ſum of —— Scots money fot 
every undelivered boll thereof. And, on the 
other feat che ſaid B. and C. bind and oblige 
themſelves, each of them for their own jul 
and equal parts, (or conjuncily and everally, 
if it be fo agreed) their heirs, &c. to 99 0 
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and pay to the ſaid 4. or to any having: 
© his order, the ſum ot ten ſhillings /terhng 
money for each boil of the ſaid farm-bear 
that ſhall be delivered, or offered to be de- 
« livered, in manner above ſpecified, and that 
at the terms and by the proportions tollow- 
© ing, viz, Of the one juſt and equal chird 
© part thereof at the feaſt of Paſeb next co 
«come; and of another juſt and equal third 
part of the ſame at Whitſunday thereafter ; 
„and of the laſt third part, in compleat pay- 
ment of the ſaid bargain, at the feaſt of 
© Lammas in the inſtant year 1764, without 
© longer delay; with the ſum of 600 pounds 
money foreſaid of liquidate expence for 
each term's failzie, and with the annual- 
rent of the ſaid principal ſum, fo long as. 
the fame ſhall happen to remain unpaid af- 
ter the reſpectivxe terms of payment above 
vritten; without prejudice of ſuiting exe- 
cution hereupon, at the ſaid reſpective terms 
* of payment, for what ſhall be then pay- 


able, or at any time thereafter, without 
* requiſition,” 


A Contraft of Vendition of Timber is in- 
this or the like Form. 
* FP ſells and diſpones to and in favour of 


B. his heirs or aſſignies, the whole 
growing timber, both oaks, aſhes, elms: 


I 2 * and: 


6 
© and other timber, growing within the ſaid 
A. his woods and. dykes of — together 
* with the whole growing timber upon the 
* bounds of the ſaid town, except what way 
growing within the tenants yards, (and th; 
« generality of. this. clauſe was te be conform ty 
a particular bounding ta have been ſubſcribed 
in a paper per le by, both parties) with the 
bark and bulk thereof, lying within the pariſh 
of and ſherifldom of with power 

to him to pecl, cut, lead and away take the 
ſaid whole growing timber, bark and bough 
thereof, within the precinct and bounds of 
the ſaid two woods, fell, uſe and diſpoſe up- 
on the ſame at their pleaſure, and with free 
ih and entry for felling, cutting and away 
taking of the ſame timber and bark, for 


« the ſpace of five years after thcir entry to 
the cutting of the fame, which is declared 
to haye begun, to the cutring of oak, at the 
* fifteenth day of April laſt, and to have con- 
« tinued in the cutting of oak yearly to the 
* tenth of Awguft ; and to cut any other tim- 
ber in the ſaid woods at any time of the 
« year, they always reſerving the ſtock of 
the wood in ſo far as they are able; and 
ſo forth to continue in cutting the ſaid wood 
till the ſaid five years ſhould be out - run and 
© bygone. After B's part and obligation 1 
pay à price, there was added, And the faid 
+ B. obliges himſelf, and his foreſaids, to ſu- 
_* ſiciently cauſe cut and peel the ſcveral bags 

M0 
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„of the ſaid woods. yearly, as the ſame mal! 
« be cut, the ſaid A. cauſing always make the 
©wood-dykes to be bigged upon his own ex- 
pences, and alſo furniſhing to him the car- 
© rages of Bo horſes yearly, to Stirling or 
Perth, for tranſporiing of the bark, each 
© horſe carrying always ſix firlots of bark, 
© under the penalty of 20 f. for each defici- 
ent horſe: As alſo the ſaid A. obliges him, 
and his foreſaids, not to cut any other timber 
in that pariſh, during the foreſaid ſpace, ex- 
cepting what is for his own uſe allenarly. 
And, in cafe of war, famine, or peſtilence, 
„it was ſpecially provided by both parties, 
that then, and in that cafe, the years for 
cutting, and the terms of payment corre- 
ſpondiig were prolonged and ſuſpended, ac- 
cording and conform to the time and years 
"they ſhould thereby happen to be ſtopped 
and impeded.” In this contract, beſide the 
penalty in not termly payment of the price, 
there was a mutual one, of 200 merks, to be 


pad by the failzier to the obſerver. 
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A Cortradt of C parinery among tb 
Tackſmen. of her Majeſtys Citftoms in 
the Year 1705. 


fx * esc. it is appointed, contract 
cd and agreed amongſt the parties fol- 
lowing, 4% coit, A and B, Oc. and in man- 


( 492 ) 
ner following; that 1s to jay, Foraſmucha 
* the lords commiſſioners of her majeſty' 
* treaſury, by their. tack betwixt them cn 
the one part, and the ſaid haill forenamed 
perſons on the-other part, of the date, Gn 
did fet, and in tack and aſſedation let to. 
all the forenamed perſons, their ſucceſſors 
and aſſignies, (the aſſignies always being 
made during the running of the ſaid tack) 
with conſent of the lords of treaſury, al 
and whole her majeſty's cuſtoms. of this 
kingdom, as well the cuſtom of the bor. 
ders, as others due and payable to her ma- 
« jeſty, for all goods, gear and merchandize, 
or other, to be imported to this. kingdom, 
or forth thereof, to or from any port, har- 
bour, creek or iſles thereof, either by. ſea 
or by land, of whatſoever quality or na- 
ture the ſame be, with the great impoſt of 
wines, with the cuftom of brandy-wine, 
tobacco and mum-beer, and. cuſtom of 
lead-ore, (except what belongs to the earl 
of Hopetoun) together with the cuſtom of 
all foreign ſalt, and others whatſoever, ei- 


towns of Berwzck and Carliſle, in the king- 
dom of England, mclufrve, together with 
the ſmall and petty impoſt of 4 J. Sits 
« impoſed upon the ton of all wines run, 
«© vented, tapped and fold in {mall within this 
© kingdom, as well to burgh as landward, (the 
* burghs of Edinburgh and Dundee corp 
«Wi 


ther exported or imported betwixt the: 
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«with power always to the ſaid haill perfons 

to quarrel the rights of the ſaid two burghs 
to the ſmall impoſt, and to reduce the ſame 
s accords : Together alſo with the cuſtom 
and exciſe of all prohibited and unlawful. 
goods, merchandize exciſeable to be impor- 
„ted to any port or part of this kingdom, 
«with the additional duties upon wines and 
other commodities formerly impoſed, by 
„acts of the privy council, upon the firſt. 
of March and 11th of April 1681. As alſo 
"the additional duties impoſed upon goods 
or merchandize by the 34th act of the par- 
liament 169 5. And, laſtly, the queen's part 
" of all ſeizures of all goods: and merchandize 
which ſhould be ſeized upon, of goods and 
merchandize as well prohibited as not pro- 
' hibited, and that during the haill time of the 

"ſaid tack, which is the ſpace of three years 

next after the firſt day of November laſt, 
which was the time of the forenamed per- 
"ſons their. entry, for payment to the ſaid 
*lords of treaſury, or their receiver, of the 
' ſum of 28500 J. ſterling yearly, for the 
*tack-duty therein mentioned, as the ſaid 
"tack, containing ſeveral exceptions, and 
' other clauſes, in itſelf more fully bears: 
And, ſeeing all the forenamed perſons ſtand 
* equally bound and obliged for payment of. 
* the foreſaid tack duty, and fulfilling of the 
other clauſes contained in the foreſaid tack, 
aud that it is juſt and reaſonable, and alſo 


agreed 


#4 
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agreed upon amongſt the ſaid parties, thy 
ſuch methods and rules be ſet down, as may 
moſt tend to the advantage of the whole 


*: ſociety, and prevent any diſorders or abuſe 
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that may happen in the management 0 


the foreſaid tack; therefore, all the faid 
partners do unanimouſly enter into this 
preſent contract of co- partnerſhip in man: 
ner underwritten. And, in the firſt place 
all the fornamed perſons, and each of then 
for their own parts, do hereby bind and ob- 
lige them, their. heirs and ſucceſſors, to bear 
equal burden, and to be equal ſharers with 
one another in the profit or loſs of the 
foreſaid rack, and that all acts and deeds, to 
be made and done by the plurality of the 
foreſaid ſociety, ſhall be as binding and cf: 
fectual, as if made and done by all the fore: 
named perſons unanimouſly ; as al/s, that e. 
very one of the foreſaid partners, whether 
they ſhall be appointed managers, generil 
ſurveyors, caſh-keeper, or albcit they ſhall 


have o employment in management of the 
foreſaid tack, ſhall. have equal ſalaries, ' 


that each partner may have alike benefit by 


the foreſaid tack; and if the ſociety {hull 
think fit to employ of their own number to 
be collector at any of the ports of the king 
dom, then, and in that caſe, there is an & 
ſtimate to be put upon the ſalary and caſual 
ties ariſing from the ſaid port, to the ef 


it be reckoned as a part of the ſalary that 
; "7... _ 
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would belong to the perſon or perſons ſo te 
be named collector by virtue of the equali- 


a 
0 y foreſaid. And ſiclite the laid partners, and 
ae evcry one of them, for their own {hare and. 
oF intereſt fore ſaid, bind and oblige them, and 
ad their forefaids, to pay and advance their 
his proportion and ſhare of the ſaid tack- duty, 
m. in caſe the ſame ſhall fall ſhort, and: that 
ce from time to time, during the ſpace of 
em the foreſaid tack : And, for the better and 


more ready fulfilling thereof, it is hereby a- 
greed upon amongſt the ſaid partners, that 
each of them ſhall advance, and put in the 
hands of their caſh· keeper to be named by 
them, ſuch a ſum of money as ſhall be ap- 
pointed: by the magagers for the time, and 
that betwixt and the firſt day of April next 
to come, towards. the payment of the tack» 
duty, and defraying the Other eherges of 
the ſaid tack, the ſaid ſum always not ex- 
ceeding the ſum of 500 J. Sterling money, 
and premonition being given them by the 
laid managers and caſh-keeper, to each part- 
ner 30 days before, and fo forth from ume 
to time, as the faid managers ſhall appoint, 
and as the neceſſity of advance of money 
* ſhall require: And, in caſe the ſaid partners 
* (ball fail to advance, as ſaid is, then each 
Partner ſo failing, does hereby ſubject him- 
elk to ſuch penalties as the major part of 
a the ſaid ſociety ſhall think fit, either by lo- 
ui wg the benefit of the. ſaid tack, or paying a. 
certain. 


premiſſes, together with all acts to be made 
| P 5 
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* certain ſum of money in name of penal 
or both, as ſhall be determined by the maj 
* rity, as ſaid- is. And in hike manner, the {a 
partners do hereby declare, that the naming 
* and appointing of managers, general ſur 
veyors, and caſh-keeper, to be inſerted an 
filled up in their ſederunt-book, or whate 
ver other acts ſhall be made and filled u 
therein, ſhall be of as great force, and g 
binding upon the ſaid whole partners, as if 
the ſame were inſerted and filled up in thi 
« preſent contract of co-partnery. Whicli 


by the plurality of the foreſaid ſociety, the 
* whole forenamed perſons, each of them fo 
their own parts, bind and oblige them, ani 
their foreſaids, to fulfil, ſtand by and abi 
*. thereat, each of them to one anothet, unde 
the penairy of 100 J. Sterling.” Regiicratiol 


/ Contracts of Marriage. 


MArriage is conjunction of man and ur 
man, with purpoſe to live inſeparabiy 
gether till death. 
From this conjugal ſociety ariſes the com. 
munion of moveable goods betwixt man and 
wife, the adminiſtration whereof belongs t0 


the husband, which reaches even to alien .. 
tion; for doing whereof he needs not a for 
mal written aſſignation, for, by law, marr 

295 


lt 
10 
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pe is interpreted to be -a legal diſpoſition by 
e wife to the husband of all her moveable 
fate, in which, nevertheleſs, ſums of mo- 
ey bearing annualrent are not comprehend» 
d. On the other hand, the wife's right to 
er husband's moveable eſtate is, during their 
mutual lifetime dormant ; but, in the caſe 
f her ſurvivance, the law gives her the 
alf of her husband's moveables free, after 
ayment of debt, in caſe there are no chil- 
Iren, and in caſe there be any, the gets only 
third. I ſpeak not here of the right which 
he husband has by law in the heritable e- 
ate of his wife, neither of the intereſt the 
rife obtains in her husband's real fortunes, 
In caſe of her ſurvivance, becauſe we fhall 
have occaſion to diſcourſe thereof more pro- 
perly when we treat of real rights. In gene- 
ral, our ſtudent may obſerve, that the legiſ- 
tors in the moſt civilized places of the 
world have regulated this conjugal ſociety, 
n what concerns the ſeveral rights and eſtate 
of the married couple, and have provided, 
that the fortune belonging to the woman 
bould contribute towards the charges of a 
married ſtate; and alſo, that after the huf- 
band's deceaſe, the woman be not left deſti- 
tute, but be made partaker of a ſhare of the 
busband's means, in ſuch meaſure as is ne- 
cllary to make her live comfortably. And 
lis legal proviſion only takes place when 
were is no contract or agreement betwixt 
| the 
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the parties, by which the determination 
law may be altered; for in this caſe, a 
ſundry others, proviſio hominis tollit provi 
nem legis. 

This contract expreſſes the conditions 
the marriage, for now. a-days, intereſt haz 


greater hand in making marriages, than lo " 
founded on a virtuous friendſhip contrat* n 
by a long acquaintance; and moſt part r 
men firſt ſatisfy themſelves about the ee 
and fortune of the party before they beg the 
to love their perſon. Theſe proviſions if 
conditions are various, according to the qu n 
lity, circumſtances and intention of the par lan 
ties, which are indefinite; only it is to be oo 
ſerved, that ſuch children, as marry with M chi 
conſent of their parents or kinsfolks, are, f che 
the moſt part, well provided for, and out in 
danger of being impoſed on. In regular a Pi 
ſolemn marriages, which is the moſt honou ſhe 
able way of marrying, ſometime the can the 
tract is ſigned before ſolemnziation; and il 
is adviſcable, in order to avoid many inconnt all 
niencies which may happen, that this wer u 
done before the banns be FER in the & 


church. 


All contracts of marriage are of this or theft 
like ſtile in the beginning ; At Edinburob ff 
* the firſt day of Auguſt 1764, it is appoint i ® 
ed, contracted, and matrimonially agreed 
* between the parties following, to wit, 4 


. * (the man) on the one part, and B. van pa 
7 
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nan) on the other part, in manner follow- 
ing; that is to ſay, the faid A. and B. have 
© accepted and taken, and, by theſe preſents, 
© accept and take each other for their lawful 
* ſpouſes, and bind and oblige themſelves to 
« ſolemnize and complete the holy bond of 
marriage together with all requiſite ſolem- 
nities: In contemplation of the which mar- 
rage, and for the tocher after mention- 
ed“ Here are placed the obligations on 
the part of the man, who, if he be not a 
hnded man, is obliged to provide a ſum of 
money of his own means, and to employ it on 
land or good ſecurity, and to take the rights 
to himſelf and ſpouſe in liferent, and to the 
children of the marriage in tee. In this place 
the provifions in favour of the children are 
inſerted. After the obligations on the man's 
part, follow thoſe on the woman's, who, if 
ſhe have neither father, or mother, or bro- 
ther, who tochers her, the is the principal 
obliger herſelf, and her part is ordinarily an 
aſignation to her tocher, or any claim of 
money, in this ſtile; And, on the other part, 
' the ſaid B. by theſe preſents, aſſigns, c. 
The laſt clauſe in all contracts, according to 
the preſent ſtile, expreſſes the names of the 
friends at whoſe inſtance execution is to paſs, 
either againſt the husband for implement of 
the proviſions in favour of the wife and chil - 
dren, or againſt the woman for fulfilling: her 
part; and this becauſe, by our law, while the 
a M m * ſtanding 


- 
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ſtanding of the marriage, regularly there c 
be no- action at the man's inſtance againſt the 
wife, & vice verſa. Here I only treat of 
contracts of marriage betwixt thoſe who ate 
not landed perſons; of which take the fol. 
lowing examples. | 


0 AT ——, c. in contemplation of 
Te the which marriage, the ſaid A. binds 

and obliges him, his heirs, ſucceſſors and 
* executors whatſoever, to provide and ſecure 
the ſaid B. his promiſed ſpouſe, in liferent, 
during all the days of her lifetime, in al 
and whole an annualrent or yearly duty of 
« goo merks Scets money yearly, free of all 
* burdens whatſoever, and that by employing 
money upon well holden land, or in the 
hands of ſufficient reſponſal perſons, and 
taking the ſecurities thereof to her in life- 
rent, at the ſight and by the advice of C. 
And, if the dame ſhall be employed upon 
land, to procure ſufficient confirmations by 
the ſuperior, upon his ewn expences, for 
her ſecurity thereanent; and, if the money 
employed to that purpoſe ſhall happen to be 
* uplifted, as oft to re-employ the ſame, by 
* the advice and to the effect above men- 
tioned. And, for farther fecurity, the faid 
« 4, binds and obliges him, and his foreſaids 
to make due and thankful payment to the 
ſaid B. of the foreſaid anuualrent or yearly 
$ duty of 900 merks, free of all , 


- 
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bid is, at two terms in the year, Whitſun- 
edi and Martinmas in winter, by equal por- 
tons, beginning the firſt term's payment 
thereof, at the firſt Whitſunday or Martin- 
nas next and immediately following the 
ſaid A. his deceaſe, for the half year pre- 
ceeding that term, and fo forth termly there- 

© after, during her lifetime, with 40 J. money 
foreſaid of liquidate penalty for each term's 
failzie toties quoties. And alſo it 13 agreed 
* betwixt the ſaid parties, that if it ſhall hap- 
pen the ſaid B. to ſurvive the ſaid A. in that 
* caſe he hereby diſpones to her his whole 
* houſhold pleniſhing and moveables within 
his houſe, as well what now belongs to him, 
' as what ſhall hereafter be either acquired 
by himſelf, or what ſhall come by her, to be 
* intromitted with, uſed and diſpoſed upon by 
* her at her pleaſure, free of all debt and bur- 
den, excepting only his books, and ſome 
* filver plate, which ſhall be at his diſpoſing 
* notwithſtanding of this diſpoſition, whereof 
"a particular note is to be made and ſubſcrib- 
ed by both parties. And likeways the ſaid 
* A. binds and obliges him, and his above ſpe- 
* ciied, to make payment to the children, 
one or more, to be procreated of this mar- 
* riage, of the ſum of 10,000 J. Scots mouey, 
to be divided if there be more than one, as 
the father and' mother ſhall agree, and, fail- 
ing of any ſuch diviſion, to be divided equal- 
* ly, allowing to the eldeſt, if a ſon, 2000 
m. 2. « merks; 
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merks more than to any of the reſt; and, if 
there be only daughters, allowing as much 
to the eldeſt daughter; and thoſe propor. 
ons to be payable to the ſaid children at their 
reſpective ages of 16 years complete. And, 
in the mean time, he binds and oblige 
him, and his foreſaids, to aliment, educate, 
and ſuſtain the ſaid children, according to 
their quality, in all neceſſaries for mainte- 


nance, abuliments and education, till their 


portion be payable. And, in like manner, 


the ſaid A. binds and obliges him, and his 


foreſaids, to provide the juſt and equal half 
of all and whatſoever lands, tenements, 
annualrents, wadſets, adjudications, appri- 
ſings, and ſums of money, both heritable 


and moveable, that ſhall be conqueſt or 


acquired by him, or which ſhall fall to 
him during the lifetime of his ſaid promi- 
fed ſpouſe, to himfelf and her, the longeſt 


liver of them two in liferent, and the ſaid 


whole conqueſt to the children to be pro- 
created betwixt them in fee; and alſo to 
provide all ſums of money, and others, that 
{hall fall to his wife during the time of their 
marriage, to bim and her, the longeſt liver 


of them two, in literent, and to the chil 
dren to be procreated betwixt them.; which 
failing, to his neareſt heirs whatſoever, ex- 
cept only her own cabinet, with ſuch pearls, 


diamonds and jewels as now belong to het, 


which ſhe has power hereby reſerved to = 
4 | 6. po 6 
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t poſe of in favour-of any perſon ſhe pleafes-- 

© without his conſent, in cafe there ſhall be 
© no children. And he obliges himſelf, and 
© his foreſaids, to ratify, and, if need be, to 
„renew any right that ſhall be granted by her 
© thereanent, Which proviſions above men- 
© tioned, in favour of the ſaid B. ſhe, by theſe 
© preſents, accepts in full ſatisfaction of all 
Fai and third of lands or third or half 
of moveables that may fall to her. by her 
© husband's death, or which her neareſt in 
kin can claim by her own death, in caſe he 
ſurvive her. And, on the other part, the 
aid B. by theſe preſents, affigns and difpones - 
„to the ſaid A: his heirs or aſſignies, (/eclud- 
ing his executors;) the ſum of 5000 merks 
Stets money of principal, with 500 J. of li- 
-quidate expences, and the annualrent of the 

ſaid principal ſum, during the not- payment, 
after Lammas in this inſtant year, contain- 


ted in a bond granted to her by — and 
'—— conjunctly and ſeverally, of the date 
; with the bond itſelf, and all that 


has followed, or may follow hereupon, /#r- 
© rogating and ſubſtituting the ſaid A. in her full 
„right and place of the ſame for ever. Which 
vaſſignation ſhe binds and obliges her, her heirs 
and executors, to Warrant from all facts and 
deeds done, and to be done, by her, or her 
foreſaids, prejudicial hereto allenarly. Liteas- 
ſhe hath inſtantly delivered to him the bond 
. . uregiltred, to be kept and uſed by him, and 
M. m 3 4: his 


ce... ont eras —_ OY EO 


— | *. am TS. a _——_ * 


1. —Ä—x— A ß ˙ A ˙— .. 


vour, and all benefit that may redound tg 
her thereby, he always bearing a proporti 


ſhall be deburſed in that proceſs... And fur 
ther, ſhe aſſigns to him, and his foreſaids 


ſaid deceaſt father, or. umquhile - 
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his foreſaids, as their own proper-evident, 
their pleaſure in time coming. As /iferway 
ſh afligns to him, and his foreſaids, the plz 
and proceſs depending, at her and the reſt d 
her ſiſters and brothers inſtance againſt 
merchant in Rotterdam, for the number d 
8000 rix dollars, and that in ſo far as con- 
cerns her part and proportion thereof; and 
all acts, decreets, and interlocutors . paſſed 
or to be pronounced and paſted in — fe 


onal part of the expences deburſed, or tha 


her part and proportion. of all other mean 
and monies to which ſhe has right from her 


her 
mother; and to all bonds and ſecurities grants 


ed to her by her deceaſt father and mother * 1 


conform to the law of Holland, in manner ©{ 


mentioned in her mother's teſtament, and 


other writs granted by her father to her fa 
that effect, and for payment whereot th © 
may affect any lands or eſtate belonging u 
her ſaid father; and all writs and right *'c 
made and conceived, or which may be ir 
terpreted in her favour thereanent, diſpen-i © 
ſing with the generality, and which ſhe ob- 
liges her, and her foreſaids, to warrant ul © 
manner above written. Nevertheleſs, that 


what ſhall be recovered of her e 
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ll che debt due by the ſaid and of any 
other means to which ſhe has right from 
a her father or mother, or wherewith ſhe 

may affect her father's eſtate, ſhall be ſe- 
— © cured by the ſaid A. to the faid B. in life- 
of © rent, during all the days of her lifetime, 
and the fee thereof to the children of this 
a marriage; which failing, to the ſaid A. his. 
40 © heirs and aſſignies whatſoever, and that o- 
+ © vcr and above the proviſions above ſpecifi- - 
ol © ed. And, . laſtly, it is agreed that execution 

MF © ſhall paſs on this contract, at the inſtance 
all © of the ſaid C. for implement thereof in fa-- 
MF © your of the ſaid B. and the children of the. 
G0 * ſaid marriage. Regiſtration, ec. . 
uy In another way, thus; In contemplation: 
of the which marriage, and for the tocher 
'aftes mentioned, the. ſaid A. by theſe pre- 
' ſents, binds, c. to provide and have in 
readineſs of his own proper means, the 
ſum of 40,000 merks Scots money, and to 
add and eik the ſame to the tocher after 
mentioned; which, with the bygone an- 
nualrents thereof hereby aſſigned, extends 
"to 10,000 merks, making in whole the ſum. 
"of 50,000 merks money foreſaid; and to ware, 
"employ and beſtow the ſame upon land, or 
in the hands of ſufficient reſponſal perſons, . 
at the ſight and by the advice of (the 200- 
© man's friends named) and to take the ſecuri- 
"ties of 40,000 merks thereof to himſelf and 
his ſaid promiſed ſpouſe, and the longeſt yu 

| * 
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„of them two, for their liferent-uſe, und in 
the conditional reſtriction after mention. te 
* ed; and to the children, to be procre ate h 
betwixt them, after their deceaſe; which 40 
failing, to the ſaid A. his on heirs and a, be 
ſignies whatſoever. And farther, he bound xc 
and obliged him, and his foreſaids, to emploi pe 
10, ooo merks more upon land, or in the th 
hands of ſufficient reſponſal perſons, at the to 
* fight and by the advice above written, and n 
© to take the ſecurities thereof to himſelf, M& ri 
and, failing of him by deceaſe, to the chi. or 
«- dren to be procreated of this marriage; which hi 
failing, to his other heirs and aſſignies what. in 
« ſoever. Which ſum of 50,000 merks is to la 
be divided among the ſaid children, as the ot 
«- faid A. in his own time ſhall appoint ; ad or 
© if he ſhall make no ſuch diviſion, the. ſame th 
is to fall equally amongſt the children alloy. pr 
ing to the eldeſt, if a ſon, — thouſand met vi 
* more than any of the reſt, And, notwitl- cl 
* {ſtanding of the proviſions above ſpecified, in 
it is hereby declared, that, if the ſaid B. (hall +: 
«- ſurvive the ſaid A. and that there ſhall be n 
children of the ſaid marriage, in that caſe ol 
her liferent proviſion, above ſpecified, Mn 
to be reſtrifted to 1800 merks Scots mo h. 
„ ney yearly, to be paid at two terms in the b. 
year, Whitſunday and Martinmas in winter 0! 
by equal portions, beginning the firſt tern © 
payment thereof at the firſt Whitſunday ot 
« Mart;umas next and immediately follow. 
| ""- 
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ing the deceaſe of the ſaid 4. and ſo forth 
termly thereafter, during her life-time, and 
the ſuperplus of the ſaid annualrent of the 
40,000 merks is to be quit by her, and to 
belong to her ſaid children, Declaring, ne- 
rertheleſs, that, if the children ſhall hap- 
pen to die before their being married, in 
that caſe ſhe ſhall recur, and have right: 
to the annualrent of the ſaid whole 40,000 
merks, from and after their deceaſe, du- 
ring her lifetime. Which liferent- proviſi- 
on the ſaid B. with conſent aforeſaid of 
her ſaid brother, by theſe prefents, accepts 
in full contentation of all terces, thirds of 
lands, third or half of moveables, or any 
other thing that may fall or belong to her, 
or which ſhe may anyways claim by and: 
through the deceafe of the ſaid A. her 
promiſed: husband, in caſe ſhe ſhall ſur- 
ye him; or which her executors or near- 
eſt in kin can claim by her own deccaſe, 
in caſe ſhe ſhall happen to die before him, 
except the equal half of the houſhold-ple- 
niſhing that ſhall belong to him the time 
of his death, without deduction of the 
moyeable heirſhip, to which half ſhe is to 
have right in. caſe ſhe ſhall outlive him, to 
be intromitted with, uſed and diſpoſed up- 
on at her pleaſure, free of all debts and 
burdens whatſoever,” 
the partics. be. perſous of quality, pk a 
| 1, 
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fay, It is agreed betwixt the honourall 
parties following. 
The conſent of father, mother, or oth 
Friends, is thus HA. ſecond ſon'to 
with the ſpecial advice and conſent of hi 
* faid father, and of C. his eldeſt brother, an 
the ſaid B. for himſelf, and them all wit 
one conſent and aſſent on the one pat 
and D. ſecond lawful daughter to E. with 
the ſpecial advice and conſent. of her fail 
father, and of H. her mother, and of hi 
* eldeſt ſon her brother; and the ſaid E. and 
* F. for themſelves, and taking burden upa 
them for the ſaid D. and them all with one 
* conſent and aſſent, on the other part. 

In ſome contracts the father takes burdet 
for his ſon, which is indiſpenſibly neceſlan 
when the ſon is a minor: | 

Some writers ſet down a day betwixt an 
« which the marriage i to be ſolemnized, thus 
* with all requiſite ſolemnities, betyn 

and the day of „ without longeall 
delay.“ T have ſeen alſo a penalty in caſe if 
failzie, but that is unneceſſary. oY 

In caſe the money lent out, upon ſecurit 
taken to the man and wife in liferent, hal 
happen afterward: to be uplifted, the contras 
ſhould contain this. obligement ; * AnK 
how oft the ſaid: ſum, or any part theres 
* ſhall be uplifted by the faid —— be bind 
aud obliges him and his foreſaids, as. oft d 
new to ware, beſtow and re- employ the la 
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xt the ſight and by the advice of the ſaid 
in fayour and to wy effect above 
mentioned.” 
In ſome contracts of marriage the clauſe 
mncerning the conqueſt is thus; Lie- 
as the ſaid ——— hereby binds and obliges 
him, and his foreſaids, that whatever lands, 
tenements, houſes, annualrents, ſums of mo- 
ney, merchant-ware, or any other goods 
or gear whatſoever, that he ſhall happen to 
conqueſs, acquire, or ſuccced to during the 
ſaid marriage, any manner of way, that he 
ſhall provide the fame, and take the rights 
end ſecurities thereof to himſelf and to the 
aid —— his future ſpouſe in liferent, and 
the heirs or bairns to be procreated by them 
of the ſaid marriage, in fee; which failing, 
to return to the ſaid future ſpouſes, their 
heirs, executors or aſſiguies above menti- 
oned, by equal diviſion, as aforeſaid. 
When conquelt is provided to bairns of 
I marriage, it is fit to conſider of ſucceſſion, 
nd to determine, if an eſtate, which the huſ- 
and may ſucceed to, ſhall be provided to the 
airns male or female. In the contract of 
barriage betwixt and it was pro- 
fed, I hat the conqueſt ſhall pertain to the 
ſemales of the marriage, but the eſtate of 
the father, to which the husband, being 
they 'a ſecond ſon, might in procels of time 
luccced, was expreſly excepted, 

A 


By ( 426 ) 
A wife, in her part of the contract of my 
*riage, having, among other ſums, aſſigned i 
her future husband certain law. ſuits, whic 
were briefly narrated ; and, becauſe ſhe wx 
Provided to the liferent of what ſhould fa 


to her during the marriage, over and abi 
her other proviſions, it was declared, IH i 
** what ſhall be recovered of her proporiaſ | 
of the debts due by or of any offi h 
ther means to which ſhe has right f., 
© her father, mother, or wherewith {he m (h 
affect her father's eſtate, be ſecured h 4 | 
the ſaid A. (the husband) to the ſaid B. (th * 
« wife) in liferent, during all the days A. 
© her lifetime, and the fee thereof to th. © 
children of this marriaze; which failing 7 | 
to the ſaid A. his heirs and afhgnies what 1 
© ſoever, and that over and above the pron, F 
* ſions above ſpecified,” th 
If there be many bonds and ſums belong, | 
ing to the woman, in her part of the co 
tract, they are particularly ſet down and at yea 
figned in common form; the aſſignation is bi 
full ſtile. al 
In a contract, where the woman contra; 
ed with conſent of her elder brother, wh... 
being in law obliged to tocher her, at leave 
ro fulfil his father's proviſions, this was ad gn, 
jetted to the behoof of the brother. "Which 
And which ſums above aſſigned, the füge 


B. (the woman) with-conſent of the ſaid 4 


* (her future husband) by theſe prelents, 1 
cep 


( 421 ) 
cepts in full ſatis faction of all that might fall 
„to her, by the deceaſe of her ſaid father, 
© any manner of way. 

On the other hand, I have ſeen it provid- 
ed, —— And farther, it is agreed, that the 
« ſaid B. and, failing of her by deceaſe, the 
« bairrs to be begotten in the ſaid marriage, 
© ſhall be a bairn in the ſaid F. her father's 
houſe, and be a portioner of his goods, 
gear and debts the time of his deceaſe, 
che reſt of the bairns being ori gſamiliate, 
or provided to the like portion.) Or thus, 
0 — It is always expreſly provided and 
declared, that the ſaid {hall be a bairn 
© of her father's houſe, and ſhall be in pare 
' paſſe with the other children, and be an 
equal ſharer with them, the ſaid other chil- 
* dren being always firſt provided, each of 
them to the like portion, and reſerving the 
* heirſhip, and what ſhall fall due to the heir 
' of the ſaid . —. | 

By the cuſtom of this kingdom, if within 
year and day the marriage diſſolve, there not 
being a living child of the marriage born, 
al things return to their former condi- 
ton, as if there had no marraige or coutract 
been. But this inconveniency m'y be pro- 
nded againſt, qua pam hominis tollit provi- 
mem legis. And it being uncivil to ſuppoſe 
ſuch a thing, ſo as in the body of the con- 
att to provide againſt it, a bond or a writ a- 


Nn part 
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part, to this effect, is more proper. Which 
bond may be in this or the like ſtile. 
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« mediately following my deceaſe, if the fame 


« 


children, as ſaid is, with annualrent of tie 


« ſaid ſum ſo long as the fame remains ul 
1 


E it known, &'c. me A. Foraſmuchas, by 
contract of marriage of this date, be. 

twixt me on the one part, ad B. on the o. 
ther part, I have provided her in manner 
therein expreſt ; yet nevertheleſs, in regal 
that, by the law and cuſtom of Scotland, if 
the marriage ſhould diflolve by my death 
within year and day, and that there be 10 
children betwixt us, ſhe ſhould only hate 
right to her own tocher : And therefore, in 
contemplation of the foreſaid marriage,  d 
hereby oblige myſelf, my heirs and exe. 
cutors, that in cafe our marriage {hall dil 
ſolve within year and day, and that fie 
{hall outhye me, and that there be no chil- 
dren then procrcated betwixt us, in that 
caſe not only to repone her to the right 
of her own tocher, with warrandice from 
my own proper fact and deed, and to make 
up any part thereof that ſhall be uplifted by 
me, but likeways to make payment to her, 
her heirs or aſhgnies, of the ſum of 1 2,000 
merks Scots money more, and that at the 
firſt Whit/unday or Martinmas next and im 


ſhall happen within year and day without 


paid atter the term of payment one 
n 


„ 


| ( 423 ) 

and looo merks money foreſaid of ſiqui- 
« date expences, in caſe of failzie, over and 
« above performance of the premifles : And 


by Wl « this belide any other ching of gold, mo- 
be. ney, or jewels, gifted, or that hall be gif- 
„ted by me to her. And I declare this pre- 
r ſent obli zation ſhall be as ſufficient as if it 
lM © were ing roſſed in the contract of marriage. 
Registration. (4) 

a To ſupply the want of a contract in run- 
no away or halty marriazes, the married couple 
ne may cauſe write one of the fame tenor with 
an antenuptial contract, which by law, in ſo 
co far as the proviſious are rational, will bind 
e. parties to the * obſervance of the conditi- 
e ons. This poſtnuptial agreement differs in 
lle nothing almoſt from the other, ſave in the 
narrative, as will appear from the following 
hat WF example. 

vt Nn 2 . 


ke (a) Ry the preſent practice, a ſhort clauſe, diſpen- 
lng with the law and cuſtom in this reſpect, is uſual- 
ly ingroſſed in the contract, thus; Providing always, 
* liens it is hereby ſpecially provided and agreed to 
by both the ſaid parties, that, in caſe the marriage 
* fall ditfolve, by the death of either party, within 


year and day, without any child procreated or ex iſt- 
* 

c 

0 


ing of the marriage; yet, nevertheleſs, this preſent 
contract, with the haill conditions, proviſions and 
clauſes thereof, conceived in favour of either party, 
* ſhall and, ſubſilt, and be of full force, ſtrength and 
effect; any law, ttatute or practice to the contrary 
* notwithitanding.' 


4 


as above. 


' A Tack i a contract of location, whereby 


or tenements, in town. or landward, dus ing 4 
cert ain ſpace of time, for à certain hire or duty. 


tack, 1. That it contain the denomination 


ſay, Foraſmuchas, albeit the ſaid A. and B, 


( 424 ) 


* is agreed betwixt 4. on, the one pin 

and B. now his ſpouſe, with advice an 
conſent of C. her brother, and the faid . 
for himſelf, on the other part; that is tg 


are already married, yet there having been 
no contract hitherto betwixt them, the ſaid 
B. is not ſufliciently ſecured in any join- 
ture, nor are children of the marriage pro- 
vided, or a tocher given to the faid A, ae. 
cording as was communed and agreed upon 

etwixt the ſaid parties before and at the 
marriage: In contemplation whereof, and 
of the tocher after mentioned, the ſaid 4 
obliges him, Oc. as in an antenuþlial con- 
tract. For which cauſes the ſaid. C. oblige 
himſelf, to make payment to the faid A. in 
name of tocher, &'c.% In common form, 


Of Tacks and Aſſedations. 


the proprietor ſets to ancther perſon lands 


Our law requires neceſſarily, in a formal 


of the tenement ſet. 2. Thar it expres M'* 


entry and iſh, that is, when it ſhould beg'a WM * 
aud 


C493 1 

d end, And alſo, 3. The ſpecial tack- du- 
ty, and time of payment thereof. 

Any thing may be the ſubject of a tack 
or location, Which, in the uſe thereof, may 
be profitable to our neighbour, ſalva rei ſub-- 
antia, as mens labour, moveables, both 
dead and living, lands, tenements: But when 


nen are hired for daily labour, or horſes. 
i- WMhtircd for a journey, and the like, one ſeldom 
„rats the agreement into writing; though 
„ bargains for framing a work of conſiderable. 
n ralue, as building of a ſhip, or a houſe, or 
de che like, arc in uſe to be comprited in a con- 
nd tract, where the conditions of the. agreement 
4 Wire ſet down and expreſſed, whereby they are 
be kept in memory and obſervance, an er- 
or, miftake, or forgetfulneſs of the lcaſt of 
IN 


theſe articles being of no ſmall comſequence 
to either party. To give an idea of this fort: 
of contract, I ſhall ſet down. one that was 
made for building a bridge over a river... 

The obligements on the maſon's part were, 
To build a bridge upon — conſiſting of twa- 
bows, each bow twenty four foot of wide- 
by © neſs, the cuinzics of the pend of free ſtone, 
4 with a mid pit of free ſtone with a pean or 
8 “ beak upon the current of the water, and to 
„. WM make ſufficient larditales for men and horſe: 
al to go aud ride upon the ſame; and to build 
50 WF © upon cach ſide of the bridge, next to the cur- 
rent of the water, fifteen foot of wall next: 
'3 WW © the. brae, and to make it four foot of height: 
10 1 N.n 3 from. 
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from the foundation of dry ſtone, and to li 


N 
© ſome great tones about the middle pillar, Hi ou 
« defending it tram the ice; and to build t ſa 
« ſaid bridge ten foot broad, and to cauſeway ii thet: 
all over, from one end to the other, and off pe 
« tuid Icdges ell-height, and to cope th in. 


« with free tone, and to bart them ſufficien U 
with iron, and to run the ſame with lead 
and to build a pend betwiat —— and — 
upon the gotes, ſo that there may be ſre 
paſſage to the bridge, and to flag other three 
gotes; and to build another bridge over 

6 of two bows, and a blind bow, and 
to flag the reſt of the gotes, and to cat © n 
chingle upon them, and make tlie way pal: © i 
fable; and to repair another bridge, and e 
© help ſome of the key-ſtones which are de,. 
fective, and to put ſpouts for carrying ai © + 
* way the water off the ſaid bridge, and a, 
6 
Ly 
4 
6 
4 
4 
6 
6 
c 
s 
4 
6 


take down the beak of the mid pillar of theli ©: 
faid bridge, from the top to the bottom i © 
and to baild it up of new, and to put in ali 
great iron goad from the bottom of the“ 
water to the top of the bzak, with a num: © 
ber of branches going out, which. is to bel © 
batted in with lead in the ſtones, and toll © 
batt as much more as is thought convenient. 
And the gentlemen on the other part, bound Il © 
them'eives to pay the price agreed upon at 
throe terms; one was at the beginning of Ml © 
the -work, the other at the middle of 0 5 

« wors, Wl © 


(647) 
«work, and the laſt was at the finiſhing and 
6 utredding the ſaid work.” 

Ard the heritors, living in the places where 
theſe bridges were to be built, gave an oblige» - 
went, in a paper apart, of this tenor; Bind»: 
„ing themſelves, each of them for their own. 
6 parts and proportions, according to their va- 
jued rent within theſe parithes, to furniſh 
© horſes and men for carrying iron, timber, 
lime and lead to the works, for building 
and repairing the ſaid bridges, according to 
© the former contract, and to bring them with» 
in an ell of the place where they are to be 
made uſe of, if it can be conveniently. done 
for the ground about them; with this con- 
dition, that: the whole materials are to be pro- 
* vided and bought up by the maſons, cither at 
*$. or A. or bath, and the heritors were not 
© obliged in carriages from any other places, 
© and theſe carriages were to be called for at 
© ſcaſonable times, and not in harveſt; and 
© the heritors bound themſelves to meet and 
6 ſtent every man's proportion of the ſaid car- 
' rages, and the. order according to which 
be © they ſhould be called for, and to deliver this 
toll caſt to the maſons above named; and the 
ut. beritor who. was to be deficient in his car» 
nd © riages, ſo that the maſons ſhould thercby ly 
a WF © idle through want of materials, bound them» 
ol Wl * {clves to pay the maſons 10 5. each day they 
lay idle for want of carriages: But, in caſe 
var, famine, or pellilcnce,, ſhould fall out 

| «is 
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in the country, (as GOD forbid) where, 
* the heritors would not be able to perform 
* theſe carriages and ſervices, in that cafe j 
© was not to be imputed to them as any breach 
of this agreement, neither were they liable 
in payment of the penalties.” 

The word fact with us is only, in a proper 
uſe of it, applied to ſignify a location of 
lands or tenements, which is in the follog- 
mg ſtile. * At —— it is appointed, agreed, 
and finally ended, betwixt A. heritable pro- 
prietor of the lands and others underwrit- 
ten, on the one part, and B. on the other 
part, in manner following; that is to fay, 
the faid A. has fer, and in tack and aſſeda- 
tion letten, and by theſe preſents, ſets, and 
in tack and aſſedation, for the yearly mail 
and duty underwritten, lets to the ſaid B, 
bis heirs, executors or aftignies, being of 
no higher degree than himſelf, all and whole 
the lands of — with houſes, biggings, 


dows, common paſturage, parts, pendicles, 
and pertinents thereof, as the fame were 
laſt poſſeſſed by — — all lying within 
the ſheriffdom of — together wich 


6.20 24 Sa: & wu ww: Sv SS 6 Ww-a: £ 


the teind-ſheaves, and other teinds, par- 
* ſonage and vicarage, of the lands and others 
foreſaid, and that for all the days, ſpace, 
© years and terms of ig years next and im 
© mediately following the faid D. his entry 
* thereto, which is hereby delared to - 

| * 


yards, out-field, infield moſſes, muirs, mea- 
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been and begun at Whit/unday laſt bypaſt, in 
this preſent year 1764, and from thence- 
forth to endure, and to be peaccably labour- 


eh 


I'm 


* 10 
aich & and manured by the ſaid B. and his fore- 
ble (aids, as the ſame lies in breadth and length; 


with free iſh and entry to and from the 
fame, and with all and ſundry privileges, 
alements, and righteous pertinents hat- 


Der 
of 


mW lever, freely, quietly, weil and in peace, 
eh without revocation. Which tack and aſ- 
o- ſcdation the ſaid A. binds and obliges him, 
it. his heirs and ſucceſſxs, to warrant, acquit 
er and defend, to be good, valid and ſufficient 
7, MW to the ſaid B. and his foreſaids, at all hands, 
h. and againſt all deadly. For the which tack, 
nd lands, teinds, and others above rehearſed, 
al the ſaid B. binds and obli ges him, his beirs, 


ſucceſſors, executors and intromitters wich 


' and thankful payment to the ſaid 4. or to 
( his factor, and chamberlain, or to 
(any other perſon whom he ſhall appoint for 


„hat effect, of the ſum of Scots money 
re for the lands of C. and of the ſum of 

in money foreſaid for D. at two terms in the 
n hear, NBitſanday and Martizmas, by equal 
r- WO fortions, beginning the firit term's pay- 
rs ment at Martinmas next, and the other at 


Wiitfenday 1765, for the year preceding, 


during the continuance of this tack. And, 


e in like manner, the ſaid B. binds aud obliges. 
a him. 


bis goods and gear whatſoever, to make due 


and fo forth yearly and termly thereafter, 
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( 439 ) | 
him, and his foreſaids, at the expiring « 
this tack, to leave the houſes in a ſufficient 
condition, and, at the expiring thereot, u 
flit and remove himſelf, his family cn 


= _ S 


tars and {ervants, goods and gear, forth ani to 
from the lands and others above mentioned {ai 
and leave the ſame void and redd, to th vi 


elect that the ſaid A. and his foreſaids, mai of 
enter thereto withont any warning or prod ie! 
ceſs in law; and both the faid parties bn an 
and oblige them, and their foreſaids, to im 
* ſerve and perform the premiſſes to other la 
and the party failzier to pay to the other par (f 
* ty the ſum If 500 merks Scots money of ol 
* quidate expences, beſides performance of P: 
the premifles. Regiſtration. al 
This tack-duty may be either in mone) 
alone or victual alone, or may be in monef 
and victual jointly, and alſo the tenant bount 
to pay publick burdens, or miniſters ſtipendt 
with thirlage to a mill, Oc. which is thu 
expreſſed — To make payment of ot 
* merks at two terms in the year, Whitfur 
day and Martinmas, by equal portions, be 
« ginning the firſt term's payment thereof al 
* Whitſunday next to come in the year 1764 
6 
c 
6 


r 


* 


and fo forth yearly and termly thereattef 
during the continuance of this rack, with bi 
bolls good and ſufficient meal, and fix bi 
good and ſufficient bear yearly, betwixt Zi 
and Candlemas, beginning the firſt year's py 
ment of the ſaid victual berwixt Tue 1764 
| 6 all 
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Candlemas 17 65, and that for the crop 17 64» 
and ſo forth yearly thereafter during this 
ack, together alſo with the ſum of 20 J. Scots 
money of teind to the miniſter of - and 
to deliver yearly to the ſaid A. or his fore- 
aids, fufficient diſcharges thereof, together 
with the multures and ſervices to the mill 
of — uſed and wont to be paid by the 
tenants of the faid lands, and to pay out 
ind advance the half of all publick burdens 
impoſed, or that ſhall be impoſed upon the 
laid lands, during the time of this tack ; 
(Or thus; Jo relieve him of the equal half 
of all publick burdens that ſhall be due and 
payable forth of and for the Jands, teinds 
and others contained in this tack, during 
the continuance thereof, and to advance 
the whole publick burdens as they. thall hap- 


und pen to fall due, he getting allowance of the 
ende other half thereof, out of the firſt end of 
thu bis rent) and to pay the officer's fee, dam- 
zo liver, multure- bear, and other caſualties in- 
thu cient to the faid lands.” 


be The tenant getting the houſes good and 


f aFificient, is bound to leave them in as good 
764 condition ; yet this is not always fo. For 


atetſhelaring matters of controverſy about the 
Wiouſes I have ſeen this clauſe in a tack ; 
And, for obviating and preventing all diffe- 
tences that may fall out concerning the pre- 
py fem condition of the houſes upon the lands 
7 64 contained in this tack, it is agreed betwixt 
an * the 
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* room, for the labouring of the bear-land 
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the ſaid parties, that the ſame ſhall be {yh 
ed and priſed preſently by four honeſt me 
two to be choſen by either party, and the 
mare to be again ſighted in the fame manne 
* at the expiring of this tack; and if the 
* ſhall be found to be worſe, the faid B. an 
* his foreiaids are hereby obliged to mak 
them in as good condition, and to lean 
them lo then as they are found to be nom 
and, if they ſhall be found to be better ther 
than at this time, in that cafe the ſaid / 
is to pay in to the tenant the ſuperplu 
more than they are priſed to at this preſa 
time, not excceding the ſum of 100 
Scots. | 

J have ſeen this clauſe in a tack, after th 
clauſe for leaving the houſes tight And 
in regard the ſaid B. gets the whole dung 
and foulzie upon the ground of the {a 


33 „ 


« and likeways a hay-ſtack of fathom 
therefore he binds and obliges him, and hit 
foreſaids, to leave as much dung upon the 
ground thereof, with another ſtack of hay 
of the like quantity, at the expiring of th 
© tack, as he-now receives. 

Some tacks have a clauſe for either part] 
to be free within a certain number of years 
and an irritancy againſt rhe tenant if he fu 
fer two terms rent to run into a third ui. 
paid, which is placed before the obligement 
to remove, thus; And likeways it is os 

| « That 
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That both parties ſhall be free of this tack 
at the end of the firſt five years thereof, 
they always giving timeous advertiſemert 
of their intention threeſcore days preceed- 
ing the term at which they intend to be 
t free, And it is hereby agreed, That, in 
aſe rio terms of the ſaid filyer-dury ſhall 
run in the third unpeid, then, and in that 
caſe, it ſnall Le lawful to the ſaid A. to re- 
move the ſaid B. or his foreſaids, from the 
-linds and others above mentioned, and to ſer 
and di ſpoſe orherways thereupon as he ſhall 
thiak Ht, this tack being in that caſe, to bee» 
come from thenceforth null aud void,” 
dome maſters, to keep their tenants from 
ſpoiling the ground by undue labouring the 
ane, oblige them to till and manure the ſame 
in a certain manner preſcribed to them in the 
tack, and to preſerve the young timber plant- 
el upon the ground. | 
The tack of a dwelling-houſe differs not 
nuch from the former, and is thus 
ſets, and, for the mail and duty under writ- 
ten, in tack and aſſedation lets, to the ſaid 
B. his heirs, aſſignies and ſub-tenants, one 
or more, his dwelling-houſe preſently poſ- 


1 
10 
he 
ne 
| 

Ne) 
an 


akd 


1 ſeſſed by C. lying, c. and that for all the 
ci days, years, and ſpace of five years next 
= aa immediately following his entry there- 
ont to, which is to begin at W/:t/unday next to 
one. (Clauſe of warrandice.) For the 


* which tack and aſſedation, the ſaid B. binds 
| 5 ES 
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and obliges him to pay yearly to the fail ef 
his heirs, executors or aſſignies, the ſun kr 
of 500 merks Scots money, at two tem 
in the year, &c. beginning the firſt term ve 
payment, Oc. and fo forth yearly and term ftr. 
* Iy thereafter, during the ſpace of this po i: 
* ſent tack, with penalty, &'c. 
| 0 
6 

Of Submiſſions. 
tie 
1 perſons at variance go to law, they = 
are in duty bound to endeavour an n 
accommodation, in order to which they ought . 
frſt ro confer among themſelves ; and, i b. 
that has no effect, through their being vel , 


ded to their own opinion, affected to their 
ewn intereſt, and diſdaining to yield any . 
thing to their antagoniſt, it is proper to call 
for the mediation of one or two honeſt knoy- 
tag neighbours, who may cognoſce and ſet 
tle theſe differences. For terminating which 
in a more firm manner, ſo as their ſentenc = 
may take effect, they cauſe write a ſubmill- / 
on, which is a mutual agreement of two o, 
more parties at difference, wherein they re 
fer the ending of their controverſy to the ar: 
bitriment and determination of one or morell * 
arbiters, and oblige themſelves to ſtand wh , 
their deciſion, | 

A ſubmiſſion is either general, of all clag 
@aims, queſtions, demands, Cc. or 1 2 
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of a certain controverſy concerning a particu- 
ar ſubject. | 
As in judgment, ſo in a ſubmiſſion, there 
re three parties, two whereof are thoſe who 
trie and contend together, and the third is 
pro the arbiter. 
Perſons by law forbidden to convey their 
goods, or to bind their perſons, are incapable 

to enter into a ſubmiſſion. | 
An arbiter. is the perſon, who, by the par- 
ties in their ſubmiſſion, is elected to decide: 
5 the di:fzrence and controverſy berwixt them, 
and he differs from an arbitrator, who brings 
the agreements and bargains of parties to an 
happy iſſue, determines the price of goods 
bought and ſold, and the like. An arbiter 
then is a ſort of extraordinary judge, whoſe: 
power and juriſdiction is owing only to the 
mutual conſent and election of the parties 
coatending; and becauſe the matter is com- 
mitted to his pleaſure and arbitriment, he is 
called an arbiter, or arbitrator; or, becauſe it 
z done by the mutual promiſe or compro- 
mile of the parties, he is termed compromiſ 
ſarius judex. His power is larger than that 
of any judge, ordinary or extraordinary, ap- 
pointed by a ſovereign, for an arbiter may 
judge according to his own mind, having 
GOD and good conſcience before his eyes, 
and that as well in matters reſpecting fact, 
as thoſe which concern the law, to the forms 
Kcreof. he is not tied; whereas judges, pro- 
| OO 2 ©. nerly7 
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and executors, to ſtand by and obſerve the 


ceſſary for ending. the controverſy, as to ab- 
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perly ſo called, are. bourd to obſerve eber 
form, rule and order preſcribed by lay, 
whereof they are the executors : For which | 
cauſe Ty ſaid well, Aliud eſt judicium, auI 
arbitrium ; nam judicium ef} pecuniæ certe, ar 
bitrium incerte ; ad judicium hoc modo venining, pre 
ut tetam lilem aut obtineamius, aut amittamu; M vit 
at arbitrium hoc modo adimus, ut neqte nil te 
neque tantum quantum toſtulu mus, conſequamur; ¶ no 
which gave rife to the proverb, Je that pu tra 
fas coat to the dying, is like to loſe a quarter, Mai 
Arbiters have a moſt illimited power by WW at 
the act of regulation 1695, art. 25. Which 
prohibits the lords of ſeſſion to ſuſtain re. pr 
duction of any decreet arbitral, for any cauſe Ml ab 
or reaſon whatioever, except corruption, br'- ¶ hi 
bery or faſhood be alledged againſt ime arbi- WM tu 
ters. m 
Seeing then the power of arbiters is ſo in 
great and uncontrollable, warineſs muſt be 


uled in the choice of chem, in which the Ml tc 
parties are to ſeek for a ſufficiency, and an i © 
indiflerency, that they be skilful in the mat- A 
ter ſubmitted, and free from malice or fa- Nu 
your to either party. 0 

Now, in every ſubmiſſion, theſe three e 


things are to be obſeryed. 1. That it be 
in writing, and bind the parties, their hes 


decreet arbitral. 2. That it give the atbi— 
ters ſufficient authority to do all things ne- 


point 


(437) | 
ſeint time and place of meeting, examine 
witneſſcs, and other mean of probacion, and 
a laſt to decide in the matter ſubmitted. 3. 
That it expreſs a ſpecial time, betwixt and 
which the deciſion and ſentence is to be 
pronounced, left the parties be Jong lingred 
with vain hope and expectation, and that 
the arbiters may, before the ſet time, pro- 
nounce their decreet, for what they arbt- 
trate after the time appointed is void; yet 
a ſubmiſfion /e die laſts for year and day 
ater its date. 

When the parties ſign the ſubmiſſion, they * 
put their names to a blank on the other ſide, 
above which. ſubſcription the arbiter writes 
his decrect; which, when regiſtred by vir- 
tue of the clauſe of regiſtration in the ſub- 
mition, will be warrant for letters of horn- - 
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The arbiters are to ſign the ſubmiſſion in 
token of their acceptance, after which they 
could be compelled to pronounce ſentence: 
And ſome ſubmiflions have an obligation 
upon the arbiters to decide betwixt and a 
certain day, on which horning and other 
compulſory diligence could be raiicd. . 


Fol'ows the Stile of a Submiſſion. 


"AT — A. for himſelf, and taking ; 
114 burden upon him for his partners, on 
the one part, and B. for himſelf, aud taking 
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burden upon him for his partners, on the 
other part, have ſubmitted, and, by theſe 
preſents ſubmit themſelves ro the amicable 
determination, and final ſentence arbitral, 
to be given and pronounced by C. arbiter 
choſen for the part of the ſaid A. and to D, 
arbiter choſen for the part of the ſaid B, 
concerning what ſhall be found gue by the 
faid A. of his charge in the collection of 
his majeſty's cuſtoms aud exciſe at Leith, 
after juſt compt and reckoning, for the 
three years immediately preceeding the firſt 
of November — And concerning what 
{hall be found due, after juſt compt and 
reckoning, by the ſaid B. for his whole in- 
tronuthons and charge of the money paid 
in and compted for to him, from the ſeve- 


ral collectors in Scotland, for the ſaid three 


years, as ſhall at more length be contained 
in the claims to be given in hinc inde by the 
ſaid parties to the ſaid arbiters, which are 
holden as repeated and expreſſed, with power 
to the ſaid arbiters to examine and take in- 
ſormation from the reſpective partners, ot 
others concerned, and to call for, and con- 
ſider the inſtructions to be given in by both 
parties, and to decide and determine there- 
in as they ſhall think fit and juſt; and to 
give forth their final ſentence and deereet 
arbitral, and inſert the ſame in the ſubſcribed 
blank upon the back hereof, betwixt and 
the day of without delay, 

« Wi 
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Mith power likeways to the ſaid arbiters, in 
caſe of variance before that day, to chuſe 


enn overſman ; and whatever the faid arbi- 
i, W ters or overſman, in caſe of variance be- 
irt them, ſhall declare and determine in 
„me ſaid matters, and inſert in the blank upon 
B. the back hereof, betwixt and the day fore- 
de aid, both the ſaid parties, for themſelves, 
and tak ing burden for their reſpecti ve part- 
„ners, bind and oblige them, their heirs; ex- 
he W cutors and ſucceffors, to ſtand,” abide there- 


at, underly, and fulfil the fame, without 
"any appellation or reclamation whatſoever, 
under the pain and penalty of to be 
paid by the. party failzier to the other party, 
ein caſe of failzie, over and above perfor- 
' marce of what ſhall be determined by the 
ee decreet arbitral. And in caſe the above 
ed named arbiters, or, in caſe of variance, the 
he MW overſman to be choſen by them, fhall not, 
ire before the 10th of — next, decide and 
ver determine in theſe differences, then, and 
in- in that caſe, this preſent ſubmiſſion, and all 
or I that ſhall follow thereupon, ſhall, from and 
n- after that day, be null and void, as if it had 
h never been entered into,” 

re- WM lu the caſe of a controverſy about lands, 
to the matter of the ſubmiſhon is expreſſed 
cet thus; Submits to the ſentence arbi- 
ed tral to be pronounced by C. concerning the 
nd . the ſeveral pretences to be made by both par- 
ay, MW: is to the property of the lands of D. with 
—_— houſes, 


— r 


* — 
—— —— ä 
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Hoe 3 
* houſes, biggings and pertinents thereof V 
ing. Oc. couform to the claims to be gite 
in by the ſaid parties, to the ſaid arbiter 
*: hinc inde thereanent, which are holden be 
expreſſed in this preſ:nt ſubmiſſion, wid t9 
power to the ſaid C. to decide and dete 6 
mine which of the ſaid parties rights . © 
beſt, and moſt preferable to the property Mee 
the foreſaid lands; and to determine A 
vv hom the property of the ſame lands - (half: “ 
belong, and what ſhall be paid by the par {i 
*-who gets the lands, to the other party in {ﬀ #! 
5 tisfaction of his claim, and what writs {hl / 
be granted by either of the ſaid parties A 
others thereanent. Likeas the ſaid C. b 
theſe preſents, accepts the deciſion of ti 
foreſaid ditterences in and upon him, and 
{hall pronounce and give forth his final ſen 
tence and decreet arbitral in the faid rat 
ter, and inſert the ſame in the ſubſcribed 
blank upon the back hereof, betwixt and the 

without longer delay. And what: 
ever the ſaid C -declares and determine 


=. 


* 
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A Port Form of a Submiſſions 


s * WE A. and B. by theſe preſents, ſub 

mit and refer to C. and D. all con- 
troverſies, claims and competition of gh 
between us, of and concerning the int 
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1 of —— and oblige us, and our ſucceſ- 
ſors, to abide by and obtemper their de- 
creet arbitral to be thereanent pronounced, 
betwixt and the day of -——— next. 
ta come, under the penalty of — be- 
ſdes performance.” 

On the other hand, an arbitration, or re- 
erence to an arbitrator, is in this form; I 
4. do hereby refer and ſubmit to B. and C.. 
what ſhall be given by me to D. upon con- 
ſderation of his pains taken for me, (or pon. 


alt 
} Of 
2 


(ſha 


U 

< any ether conſtderation, which according to 
Cali the circumſtunce of parties may be ſpecified) 
And whatever, Oc. I bind and oblige me to 
bi pay the ſame to the ſaid D. accordingly, 


with penalty, Oc. And I conſent to the re- 
giſtration hereof, and of the determination, 
in the books of ſeſſion, c. 

The decreet arbitral is the ſentence pro- 


bedounced by the arbiter, or arbitrator, one or- 
theWvore, upon the controverſy, for ending 
hat hereof they were choſen by the contend- 


ag parties. In the form of which ſentence. 
thele things are ſpecially to be regarded. 
. That it be made according to the very 
kibmiſhon touching the thing compromiſed, 
ad in every circumſtance thereof. 2. That 
put a final end to the controverſy. 2. 
bat it appoint either party to do, or. give, to 
ub-Witc other, ſomething beneficial in appearance 
o leaſt. 4. That the performance be poſ-- 
218, aud lawful, and attainable by the party. 
d Zo That 
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5. That nothing enter into the decreet thy 


cer 

was not ſubmitted, either expreily, or by ne ly 
ceſſary conſequence. vis 
The decreet arbitral is written in the ff! BP 


ed blank on the other ſide of the ſubmiſſion {ol 
apd is in this or the like ſtile. 


Wii 

| he 

« WE judges arbitrators will vi 

% der written, with the ſpecial adi << 

and conſent of ——— oddiman and overly ; 

man after mentioned, &'e. Toraſnuchas—- ſp 
c 


and —— on the one and other parts, ha oa 
« ſubmitted themſelves to us the faid, &. 
and, in caſe of variance betwixt us, to & þ; 
*- odd{man and overſman, equally and indi 
fcrently choſen by both the faid parties, cot 
cerning all: aftions, queitions, and debate 
*. ſtanding betwixt the {aid parties, and whid 
either of them lays, or may lay to othe 
charges, for whatſoever cauſe or occaſio 
* bygone, preceeding the date of the fa 
ſubmiſſion, conform to their claim given | 
by either of them thercupon. And the a 
parties having referred the particulars abo 
„and underwritten to the determination « 
us the faid judges arbitrators, with powe 
to us to decide thereintil, and, in caſe 0 
variance betwixt us, by the ſaid odd 
*. man and overſman above mentioned, as 1 
„more length is contained in the faid ful 
„ miſlion written on the back þcreof, Ant 
„ve the. ſaid judges arbitrators, having 4 
cepte 
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a certed the ſaid matters debateable upon us, 
ind we being therewith well and ripely ad- 
viſed, and, for our better help and ſupply 
thereintil, having taken the advice and re- 
ſolution of the ſaid oddſman and overſman 
within and above named, and after large 
hearing, conference and communication 
with both the ſaid parties thereanent, and 
conſideration of the re ſpective claims given 
in to us by the ſaid parties, we, with the 
ſpecial advice and conſent of the ſaid 
oddſman and overſman above named, all 
in one voice, after mature deliberation, 
having GOD and a good conſcicnce before 
our eyes, have decerned and ordained, and, 
by theſe preſents, decern and ordain in man- 
ner following, (Here inſert the decerniture, 
and then ſay) And this is our decreet and 
ſentence, which, to all and fundry whom it 
efeirs, we manifeſt and make known, and 
conſent that the ſame, with the ſubmiſſion 
within written, be inſerted and regiſtred, 
c. &c. Oc. | 

Seeing our propoſed method would not al- 
oF us to comply with the ancient order in 
Il law-wriings, to begin with what con- 
erns the church, we ſhall conclude with a 
all to a miniſter, by the heritors and el- 
ders of a pariſh, which was of late in place of 
the patron's preſentation, and in ſome places 


i {till obſer ved. 
4 Call 


* 


- 


god converſation of A. late minilter 
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A Call to a Miniſter. 


E the heritors and elders of the n 
rochin of being credit 
informed of the literature, qualification, at 


tne goſpel at B. and of his deſire to co 
tinue in the function of the miniſtry mi 
in the kirk of GOD ; therefore, we have 
minated, called and preſented, as we, þ 
theſe preſents, nominate, call and preſe 
the ſaid A. during all the days of his ii 
time, to be firſt miniſter of rhe faid kirk ai 
parochin of L. and to the manſe and glebe 
and conſtant, local, modified ſtipend be 
longing thereto, conform to the decreet d 
locality and proviſion of the ſaid kirk, waic 
is now vacant by the death of 
late miniſter thereat; requeſting the reve 
rend moderator and miniiters of the pre 
bytery of L. to admit and receive the fa 
A. to be miniſter of the foreſaid kirk, .. 
of the foreſaid pariſh, and to the manſe a. 
glebe thereof, and conſtant, local, mod , 
fied ſtipend belonging thereto, and to al 
thorize him with a teſtimonial of his ad 
miſſion to the ſame in due and competedl 
form as effeirs; and likeways, requelling 
the lords of council and ſeſſion, upon 13h, 


of this our preſentation, with the 9 5 
. ane 


0 ( 44s ) 
and inſtitution to follow hereupon, to grant 
letters of horning, upon a ſimple charge 
of ten days only, at the inſtance of the faid 
4. for readily anſwering, obeying, and ma- 
king payment to him, his factor, ſervants, | 


and others in his name, of the foreſaid ſti- 
ai pend, and other duties belonging to the ſaid 
kirk, conform to the decreet of Jocality 
c above written, and that for the erop and 
wi year of GOD —— in fo far as the repre- 
eu {cntatives of the faid —— — have no right 
, bi thereto, and yearly and termly in all time 
eden coming, during his lifetime, and ſerving 


li 
E 
lebe 

be 
et ol 
nick 


the cure at the ſaid kirk. Regiſtration for 
reſervation. | 


Another Form of a Call. 


E the heritors and elders of the pa- 
1 rochin of — . underſubſcrib- 
ing, conſidering that the kirk of 
is vacant, by the deceaſe (or depoſition) of 


* norms and that, by the late act of par- 
br ' lament aboliſhing patronages, the nomina- 
"= ton and calling of miniſters to churches 
ay. © 82 to the heritors and elders of the 
| parochin ; and we likeways conſider ing the 
n eat abilities, faithlulneſs, and diligence 
- he of———— in the office of the miniſtry, 


and his ſingular and unblameable life and 
conyerſation, do therefore unanimoufly, 


{ 
" Pp * with 


F .. 


. ²˙ A v4 
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with one conſent, nominate, elect, call au 
preſent the ſaid — to be miniſter x 

and to the modified, conſtant an 

local ſtipend, manſe and glebe of the fame 

earneftly intreating the ſaid — to 4G 
cept of this our unanimous call, and re. 

queſting the moderator and brethren of the 

presbytery of to receive and admit hin 

to the miniſtry of the ſaid kirk and-parcchin 

of — with all ſolemnities requiſite 

in the like caſe, and to the manſe, glelt 

and conſtant, local, and modified ſtipend 

belonging thereto ; and requeſting the lord; 

of council and ſeſſiun, upon fight of this our 
call and prefentation, with the collation 

and inſtitution to follow hereupon, to grant 

and direct letters at the inſtance of the faid 

—— for readily obeying and making pay- 

ment to him, his factors, ſervants, and o- 

thers in his name, of the foreſaid local, con- 

ſtant and modified ſtipend for the preſent 
year 1764, and in time coming, during his 

lifetime, or ſervice of the cure at the fail 
kirk, and for entering him to the poſſeſſion 
of the ſaid manſe and glebe, and removing 

the poſſeſſors from the ſame. In teſtimony 

whereof, we have ſubſcribed, c. 


When the other pariſhioners, beſides the 
heritors and elders, agree to the call, an 
approbation in the following form 1s conve- 
micut: * We underſubſcribing pariſhioners of 


. 


_ =y 
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+ _— do allow and approve of the call given 
by the heritors and elders of the ſaid pariſh 
ito B. to be our miniſter, and heartily con- 
© cur therein. In witnefs whereof, c. 


te The ad 26. parl. 1693, diſcharging the 
te power of preſentation of miniſters by patrons, 
nin þ io reſcinded, and the law of patronage,. 
hin by 2% 1 2. of the parl. Queen Aue, holden 
ite the tenth year of her reign, annis 1710 and 
le , it is fit ro give the form of the writ of 
end: patrou's preſeatation of a miniiter to a va- 
ds cant church. 


Our 
ion © 4 4. undoubted patron of the parochin and. 
rant © pariih-kirk of — to the reyerend 


fall moderator and remanent members of the 
- * presbytery of greeting: Foraſmuchas 
| 0-M © the faid kirk of is vacant in our hands, 
on- and at our gift and preſentation, by the 
(ent deceaſe of the reverend = late miniſter 
his thereof, and I being defirous that the ſame 
jad be provided with ſome meet, qualified, and 
hon * godly man, fitted for the exerciſe of the 
ing © holy miniſtry, and being informed of the. 
o/ * ability, literature and qualification of B. 

' to diſcharge the office and function of a 

© miniſter within the church of G OD, and 
the © of the great pains, travel and ſtudy taken 
au © by him theſe ſeveral years pait for that ef- 
ne. © fe; therefore, I have nominated and pre- 
or © enied, and, by thefe preſents, &c. the faid 
de P p 2 5B. to: 


4 


B. to the miniſtry of the ſaid parochin and 
* pariſh-kirk of — — and to the manſe, glebe 
* and ſtipend, with all the privileges, profy 
and emoluments of the fame, as was for. 
merly poſſeſſed by, and paid to the faid —. 
late miniſter thereof, and that for the cron 
and year of GOD 1764, and yearly in | 
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time coming during bis incumbency there; 


requiring. and hereby deſiring you, the reve. 


rend moderator and the remanent brethren 
of the ſaid presbytery of —— to take trial 


of his qualifications; and being found qua- 


liſied, to admit him to the faid church, and 


grant collation and inſtitutioa conform to 


the laws and acts of parliament made there- 


anent ; requeſiing allo the lords of coun 


and /e//zon, or any other judges competent, 
upon ſight hereof, and of his ſaid collation 


and teſtimonial of admiſſion, to grant let. 
ters. of horning on a ſimple charge of ten 


days, and other. exccutorials as effeirs, at 
the inſtance of the ſaid B. for cauſing ct 
him, his factors, ſervants, and others in his 
name, to be thankfully, anſwered, obeyed, 
and paid of the ſaid ſtipend, with all the 


profits, privileges and emoluments of the 


ſaid kirk of —— for the ſaid crop and year 
of GOD 1764, and fiklike yearly in all 
time coming, during his. incumbency, in 


due form, as effeirs.” 


If the patron be pupil, the preſentation 3 


given by his tutors, thus; We A. B. C and 
| D. tutors: 
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H. tutors teſtamentars to a noble earl E. 
earl of F. &' cr. — is yacant, and fallen 
in the bands of the faid E. earl of F. our 
„pupil, and at his gift, Oc.“ 


Every preſentation ſhould narrate the m. 


du vocandli, ſo that if the church was vacant” 
by deprivation of the laſt incumbent, the 


R 8 % 7 
reſentation mentions the fame tus 
Through B. laſt miniſter thereat, his being 


t depoſed from the office of the miniſtry in 
the ſaid pariſh, by the lords of his maje- 


"|ty's moſt hononrable privy council, con- 
"form to the act of the date —— or by the 
fſynod of ——— or by the general aſſem- 
'biy of the church of Sretland, met at —— 
"upon the — day of, Oc.“ 

Or if the church was vacant” by tranſpor- 
tation of the laſt miniſter to another church, 
the preſentation proports it thus; Through 
the ſaid B. laſt miniſter therear,. his being 
"duly and lawfully tranſported from the ſaid 
church of C. to the church of D. 

The mentioning of the ſtipend in the 
dauſe of preſentation is various, as thus. 
Io the conſtant, local, and modified 
"ſtipend of ----=------ manſe, glebe and paitu-- 
"rage of the ſame, for the half of the crop 
"and year of GOD 1764, and of all crops: 
"and years thereafter during the ſaid B. his 
lifetime, and ſerving the cure at the ſaid 
*kirk, to be peaceably bruiked, enjoyed and 
"pollcfled by him, ſiklike, and as frecly, in all: 

Pp. 3. * relpetty,, 
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reſpects, as the ſaid ------- bruiked, enjoyed 
and poſſeſſed the ſame of before. 

If the patron preſent a-miniſter who is in- 
cumbent of another kirk, he does not requi ¶ ca 
the presbytery to take trial of his literatureM-ma 
and qualification, but the clauſe is thus; Re. MF and 
« quiring, fince the qualification, literature, and voi 


Te 
hed 


Nope 


* good converſation of the ſaid B. has been ent 
ſufficiently tried already, before he was ad-: joy 
mitted to be actual miniſter of the ſaid kit Be 
of ---- whereby he has been found able and tre 
© qualified hitherto, to uſe and exerciſe the of- Wy, 
fice and function of the miniſtry within the ini. 
kirk of GOD, that ye admit him to the fail Meum! 
kirk of B. and that ye give order that he ent- 
may have collation and initicution in the ſad hic 
* benchice, according to the courſe of eccleſu- ed b 
* ſtical diſcipline cftabliſhed by the laws ot al: 
* Scotland, and order uſed in ſuch caſes. And pa 
if any unp=diment. happen herein, that je an 
make to me due and lawful certification i ro 
© thercof, to the end | may preſent another ab 
© thereto in time convenient. th 
The clauſe of recommendation to the | 
lords may be thus; .- Direct letters of Wal: 
* horning at the inſtance of the ſaid B. agaiaſt re 
all and ſundry heritors, liferenters, con-“ Þ 
junct fiars, feuars, farmers, tenants, tackſ· f. 
men, occupiers and poſſeſſors of the land ü 
within the ſaid parochin, and all otbers ad- 1 
debted and in uſe of payment of the fore; “f 
* ſaid local aud modified ſtipend,” 4 


Tv 


5 

To the clauſe for execution I have ſeem 
jected the following one, which is very 1 
oper And jor commauding and | 


charging the occupiers and poſteſiors of the Fil 
e manſe. glebe and paſturage thereof, to flit 14 
e. Ind remove themſelves, and leave the lame M 
dF void and redd, to the effect the ſaid B. may | | 


enter thereto, and peaceably bruik and en-- 
joy the fame during the ſpace foreſaid.“ 
Becauſe, according to the. preſent law, ſome. 


"X- 5 — 
- x 


— — —— —„-— — — — —ů —ͤ— — 
* — _ 


thi 
1 p 
dWatrons have right to the tithes: remain- | 
„ and which will be over and above the 1 
heWrniniſter's modified ſtipend, the patron ſo cir- Mi 
id Weunſtanced ſhould, in the writ of his pre- ; 


entation, make a reſervation of this right, 
which is done by the following clauſe inſert- 
d before the repiltration,--------- Reſerving 
aways to me, my heirs and ſuceeſſors, that 
part and portion of the tithes, parſonage 
"and vicarage, and others of the foreſaid pa- 
"rockin, Which thall be found to be over and 
er above the ſtipend modified and localled to 
the miniſter.” | 

e 1 {hall conclude this by giving a ſingular: 
of ee of preſentation. * Foraſmuchas the- 
i reverend A. preſent miniſter at the kirk of 
-B. is become valetudinary, and we being de- 
{-W* firous that the pariſh tuſter no prejudice: 
s through his indiſpoſition, and being infor- 
d- med of the ability, Cc. f there- 
e- © fore we have nominated and preſented, and 


| + hereby nominate and preſent the faid ------= 
, © te 
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**to ſerve in the miniſtry of the faid pi elt 
during A's life, and in conjunction wil bret 
© him, and to the manſe, glebe, &'c. to tors 
half of the ſtipend, with all the privileg dal. 
profits and emoluments of the ſame, a; Is 
nov poſſeſſed by, and paid to the fail M zom 
for the crop and year 1764, and yearly dt hic 
ring the ſaid A. his life, and after his & quir 
ccaſe to the whole miniſterial charge, a _- 
the whole ſtipend in all time coming di 
ring his incumbency there. 
In the time of epiſcopacy a preſentation 
by a biſhop, who was boch patron and or 
dinary, comprehended likeways a collation 
and wanted the firſt requeſt concerning the 
trial of the qualifications of the perſon pre 
ſented, but, in place thereof, it mentione 
that he had tried and found him fit, as wil 
appear from the collation following; and 1 
the biſhop was only patron, and the churcil 
did ly within the dioceſe of another bilkop, 
the form of the preſentation differed not tro 
that by a laick patron.” 

Tho” in time of epiſcopacy, and in the 
former times of presbytery, edits and co- 
lations in their proper ſtile were uſed, yt 
now all this is tranſacted by way of act in 
the presbytery; nevertheleſs, for clearing 
up the law of preſentation, I here give the 
ſtile of both. 

An edict by the biſhop is thus; 1 
« by the mercy of GO, biſhop of B. to 1 
: * 


6 


een beloved brother the moderator and 


i brethren of the presbytery of B. execu- 


tors hereof, conjunctly and ſeverally, ſpe- 


cially conſtitute, greeting: Whereas C. by 
bs letters of preſentation of the date —— 


nominated and preſented, c. ( Here narrate 


briefly the preſentation) I] nerefore, we re- 
quire you to pals to the church of D. the 
—— day of ———— being the Lord's day, 
and there, immediately after divine fetvice, 
before diſſolving of the congregation, make 


ade and lawful intimation to the heritors 


ad parithioners of the ſaid church, if they, 
Mor any of them, have any reaſonable thing 
bo object againſt the ſaid E. (the miniſter pre- 
oo ſented ) why he ſhould not be admitted mi- 


e nilter- at the faid church, they may com- 


day of — 


il pear before us, on the 


i: ——— betwixt 10 and 11 hours in the 
co forenoon, for making the ſame known to 
DW us, with certification to them, if they fail 
u io compcar there, that they ſhall not be af- 

terwards heard to object againſt him, but 
1 ve will proceed to his admiſſion; and we 


ecquire yon to cauſe a juſt copy hereof to 


ei de affixed upon the moſt patent door of 


ug the faid church. For doing whereof, this 


unt. Giren under our hand at —— 


4 9 The. 


our edict, which ye are to return to us du- 
eh executed and indorſed, ſhall be your war- 


ed after executing the edict, and when 0 
compcars to object, is in this form. 


c 
c 
c 
« 
« 
4 
4 
c 
« 
c 
« 
« 
c 
« 
« 
« 
« 
4 
c 
c 
« 
« 
c 
c 
4 
c 
6 
£ 


(Fre narrate the edift and preſentation bry 


and qualified to exerciſe the office of i) 

and pariſhioners of the ſaid kirk, the fa 
«<. preſentation by way of edi, together wit 
to; and none having appeared to objett1 
authority, due obedience to us his on 
nary — 
and necefſury: We therefore have adm 
the faid D. to be miniſter at the ſaid kin 


as in the preſentation) And to the effect i 
ſaid A. may be legally and orderly feitk 


* 
\ 


*-thren, or any of you, conjunctly and ſe 
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The collation by the biſhop, which is ſin 


2 þ by the mercy of G OD, biſhop of! 


within whole dioceſe the kirk and part live 
under written lies, to —— my vc me 


beloved brethren, or any of them, our c otic 


miſſioners to the effect after ſpecified, E I 


cially conſtituted, greeting; Hraſfnuchn 
ly) and now having taken trial of the lie 
rature, qualifications and good conver{at 
on of the ſaid C. and finding him fir, att 
miniſtry within the church of God; u 
alſo, having cauſed intimate to the herit 


our intimation to admit him conform ther 


the contrary, and withal having taken | 
oath for acknowleding his majeſty's roy 


and other engagements ule 


ted and received, and, by theſe preſents, & 


of —— ( Here copy the requeſt to the lil 


therein, we require you, our beloved bre 


. 


« yerali 
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rerally, our commiſhoners foreſaid, to the 
ellect under written ſpecially conſtituted, 
to paſs with the ſaid C. to the ſaid church 
of manſe and glebe thereof reſpec- 
rely, and there, with all requiſite ſolem- 
nities, enter the ſaid C. to the ſervice and 
ofice of the miniſtry at the ſaid kirk, and 
Js cive him inſtitution thereof, corporal, 
WH :cual and real poſſeſſion of all pertaining to 
e ſame, conſtant, local, modified ſtipend, 
AF manſe, glebe, and others above written, 
and that for the crop and year of GOD 
WF above mentioned, and thereafter during his 
+ lifetime and ſervice of the cure at the 
aid kirk, as ſaid is; requeſting hereby the 
«oF lords of council and ſeſſion, upon fight of 
iche foreſaid preſentation with theſe preſents, 
and the inſtitution to follow thereupon, 
c. (as in the preſentation.) In witnels 
whereof, Oc. the ſeals of our office is here- 
unto appended at . 
A collation by a moderator and members 
| a presbytery, who came in place of the 
op after aboliſhing of epiſcopacy, is thus; 
We the moderator and t̃ema- 
nent brethren of the presbytery of — 
To our lovit, brethren, A. miniſter of B. 
and C. miniſter of D. c. greeting: For- 
aſmuchas A. as undoubted patron, Oc. hath 
e nominated, Oc. (Here narrate, as before, the 


is the ſaid preſentation, to have examined 


— n Sm 0 7 : 
. — 2 k 
oY — — ec 7 
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preſentation) wit ye us therefore, conform 


and 


42 


© 


and converfation of the ſaid F. and hay 


6 
8 
4 
'c 
c 
* 
8 
« 
L 
c 
. 
« 
o 
4 
o 
6 
4 
6 
6 
« 
6 
c 
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and tried the literature, qualification, [i 


found him apt and able to exerce the f 
function of the miniſtry, and in his 1 
blameleſs and ſincere, and to have recent 
his oath for acknowledging our ſovereig 
lord's authority, and for giving due obs 
dience to the presbytery. And a//o, haun 
cauſed intimate to the heritors, (as in 
collation by the biſhop.) Herefore we n 
quire you, that, incontinent after the ſigh 

0 


hereof, ye paſs to the ſaid pariſh kirk é ſu 
B. and there, in preſence of a notary a ty 
famous witneſſes, enter him in real and WM th 
tual poſſeſſion of the ſtipend appointed i ex 
the ſaid kirk, manſe, glebe, and others {pM or 
cially ſet down in this preſentation there p 
to above written, by delivering to him t dr 
book of GOD, called the bible, and wall fir 
keys of the kirk-door, as uſe is in ſud 7h 
caſes; and that ye give him inſtitution uM le 
the ſaid kirk upon the warrant of this c to 
precept and collation, The which to do th 
we commit to you our full power, by tte th 
preſents, (written by, &c.) In witneſs wire of 
of thir preſents are ſubſcribed by the ch 
ſent moderator of the presbytery of B. f to 
himſelf, and in name and behalf of vr 
© remaneut brethren of the ſaid presbytery. M* : 
* hi 

Nec 


Preſcntati | 


(17 


/ri/cntation of a School maſter a Pa- 


it tion. 


tron of the ſchool of B. conſtant 
modified ſtipend and caſualties thereto be- 
' longing, with the ſpecial advice and conſent 
' of — my curatots underſubſcrib- 
ing, for their intereſt : Foraſmuchas we are 
ſuchciently informed of the literature, pie- 
ty, loyalty and good converſation of C. and 
that he is ſufficiently able and qualified to 
exerciſe and diſcharge the duty and functi- 
© on of {chool-maſter, and to teach the four 
parts of the grammar, and to inſtruct chile 
tte dren therein, to the glory of GOD, bene- 
ft of youth, and good of the kingdom; 
a therefore wwit ye me, with advice and con- 
nf {ent of my ſaid curators under ſubſcribing, 
to have nominated and preſented, as I, by 
the tenor hereof, nominate and preſent 
* the faid C. to be ſchool-maſter and teacher 
' of the grammar in all its parts, and of au- 
' thors uſual to be taught therewith ; as alſo, 
to inſtruct children to read and write in 
vulgar language, and to ſerve the cure at 


a BE it known, &'c. undoubted heritable 
; Pa 


his lifetime; as alſo, to the conſtant modifi- 
ed ſtipend belonging to the ſaid office, and 
formerly in uſe to be paid to the incum- 


tio Qq * bent 


the faid ſchool of B. during all the days of 


4 
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bent thereat, to the manſe thereof, au 
whole other profits, caſualties, duties and 
emoluments pertaining, or that are Juith 
known to 'pertain thereto, which are her 
holden as repeated brevitatis cauſa, and thi 
of the crop and year of GOD—and yer: 
ly and termly in time coming during hj 
lifetime and ſervice of the ſaid cure 2 
the ſaid ſchool, now vacant, fallen and be 
come in my hands as patron, and at ou 
gift and preſentation by deceaſe of 
late ſchool-maſter there, requeſting here 
the lords of council and ſeſſion, upon fight 
of theſe our letters of preſentation, and in 
ſtrument of inſtitution to be given to the 
ſaid C. thereupon, immediately to dire 
letters of horning, at his inſtance, againl 
all and ſundry the heritors, feuars, fu 
mers, tenants, poſſeſſors and others addebt 
ed, liable and in uſe of payment of the {ai 
local modified ſtipend, and other cafualti 
belonging to the ſaid cure, to readily at 
ſwer, obey and make thankful payment « 
him of the ſame for the crop above vt 
ten, and yearly and termly in time con 
ing during his lifetime and ſervice of th 
ſaid cure at the ſaid ſchool, In wins 
whereof, Oc. 
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A Preſentation of Burſar. 


*] 4 natron of the burſary underwritten, 
to the principal, mafters and regents: 
© of the college of greeting: Foraſ= 
© muchas the place of burfary within the {aid 
© college, and ſtipend or penſion of 
belonging thereto, founded by laſt 
© poſlefled by B. is now, by his finiſhing his 
courſe of philoſophy in the ſaid college, 
© yacant at our gift and preſentation, and IL 
being moſt willing that another burſar and 
"ſtudent of philoſphy be placed therein, and 
having information and knowled e of the 
* docility, hope and good expectation of C. 
and of his proficiency in the Latin and Greet 
languages and other literature, therefore 
J have nominated and preſented, and, by 
© theſe preſents, c. the ſaid C. to be burſar 
and ſtudent of philoſophy in the ſaid col- 
lege, in place of B. and to the yearly penſi-- 
on belonging thereto, requiring you the ſaid 
principal, maſters and regents of the ſame 
college, to receive him thereto, and to all 
the profits, privileges and commodities be- 
* longing to the ſame, and whereof any other 
"of his predeceſſors was in poſſeſſion, and to 
continue therein until the expiration of his 
' Courſe of philoſophy in the ſaid college. 
"In witneſs, Oc. | 

Qa 2 It 
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It remains that we give the form of the 
Cauſes which are common to all writs, v. 
{he clauje of. regiſtration, and clauyfe of ſub. 
228 date and witneſſing, or teſting the 


| 9 . par 

Of the Clauſe of Regiftration, 1 

| tert 

"= word regiſter is derived from the Ml pre 
old French giſter, i. e. in lecto reponere, to 

and ſignifies. the office books, and rolls, where- Vit 


in the proceedings, atts and ſentences of any Ml io! 
court are kept and recorded. The chief keep- Ml gi! 
er of all the records of Scotland is called The ¶ jus 
clerk M regiſter, and, by correptian, Ihe clerl- N cx: 
regiſtor. | n 
By the laws of Scotland, all executorial di- be. 
ligence muſt proceed upon the ſentence of IM l 
a judge, which is either compulſory, as when de 
Tt proceeds upon a proceſs. or action intent- 
ed before the judge; or it is voluntary, as in in 
the regiſtration of private obligations and 1 
other deeds, and towards obtaining of this WW * 
decreet a procurator muſt be employed: So Pp! 
that the clauſe of regiſtration ſerves for ap- Wl © 
Pointing a procurator. to compear for the par- 
ty obliged, or ſigner af the writ, before any WM 7: 
competent judge, and to conſent that decreet I Þ 
of regiſtration may be interponed, to the end 7 
that letters of, horping, caption and other 
execution, in form as ellcirs, may be hoe 
| rained. 


1 
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ained thereupon, The writ having this 
cauſe is delivered to the clerk of court, who 
keeps the principal, and gives out an extract 
thereof, which is called a decreet regiſtra- 
tion. 

When you are about to regiſter a writ, re- 
eard muſt be had to the competency of the 
ſudicature, and of the extent of the judge's 
territory; for an inferior judge's decreet or 
precept cannot be a foundation of diligence 
to be put to execution by his own officers 
without the limits of his juriſdiction, where- / 
fore the party. againſt whom decreet of re- 
giſtration is extracted ought to live in that 
judge's territory. But if the diligence pro- 
ceed ex deliberatione, or per decretumdomino- 
um concilii, becauſe the juriſdiction of the 
lords is univerſal over all the lieges, the di- 
lizence that is iſſued out by their authority can 
de put to execution in any part of the kingdom. 

Tho' a writing may be obligatory and bind- 
ing without a clauſe of regiſtration, yet it 
s not ſo perfect except it have one, which 
8 threefold, either for execution only, or for 
preſervation only, or for preſervation and ex- 
ecution if needful. 

A clauſe of regiſtration: for execution is 
requiſite in all writings and obligations ſim- 
ple, wherein the performance is not defer- 
red to any uncertain time, but the obliga- 
ton muſt certainly be fulfilled at the time 


"W043: pre. 
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prefixed in the writing: Such are bonds & 
borrowed money, and the like. 

A clauſe of regiſtration for preſervation 
has been invented by our lawyers for the 
better preſerving writs of importance in; 
the publick arohieves of the kingdom, where 
they are more ſecure than. in the euſtody or, 
charter-cheſts - of. private perſons.; and this 
clauſe is in aneient. writs: expreſſed by the 
words ad futuram rei memoriam, and ordina- 
rily adjected to writings whereupon. no exe- 
cution is needful; for a clauſe of regiſtta- 
tion for. execution operates preſervation as: 
well as this. And the writings which con- 
tain either of thele ſorts of regiſtrations, are 
left in the regiſter of the court, and an au- 
thentick extract of the principal, ſigned by 
the clerk-regiſter, or the. clerk. of. court, 1s 
delivered to the party. 5 

By the act of parliament. 1698, all proba- 
tive writs may be regiſtred in any. publick 
regiſter competent, as if they did bear 2 
clauſe of regiſtration, aud the principals 
are to be given back. The deſign of this 
regiſtration is neither for. execution.nor pre- 
ſervation, but operates only, that the extract 
in any civil proceſs except in improbation, 1s 
as probative as the principal. 

The two clauſes of regiſtration, for. pre- 
ſervation, and execution if necdful, are cons 
joined aud put together in writings of con- 
ycyauce, and others, where the Principal and 
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teck purpoſe of parties is not to oblige one 
other, but to transfer dominion, or termi-- 
ire differences; but becauſe, in theſe wri-- 
ings, there is ordinarily an obligement of. 
urandice adjected, therefore, in caſe it be: 
pcurred, execution upon the decrect. of re- 
iſlration will become needfu]. 

The clauſe of a regiſtration for execution 
thus; * And, for the more ſecurity, I cn- 
ſent, and I. am content, that theſe prelents. 
be inſerted and regiſtred in the books of. 
council and ſeſhon, or in any other judicato- 
ry competent, to have the ſtrength of a de-- 
creet of the judges thereof interponed there- 
to, that letters of horning on ſix days, and 
other execution needful, in form as effeirs, 
may paſs rhereupon ; and for that effect I 
conſtitute my procurator. In wit+ 
neſs whereof, c. | 

But more briefly, thus; And that theſe 
preſents may be regiſtred in the books of 
any judicatory competent, that, upon a de- 
creet of the judges thereof, letters of hor- 
ning on fix days, and other execution, in 
form as effeirs, may pals, I conſtitme, c. 


ted, (the ordinary ſpace. being ſix, but may 
emade 10, 20, &'c.) be not expreſſed in the 
lauſe of regiſtration, the time in law is 
Nterpreted to be fifteen days, within which 


bedicnce mult be given to the charge. 
'The 


If the days to which horning is tu be exe- 


„„ 

The clanſe of rem iſtration for preſerrata 
only is in this form; * inſerted and 
© regiitred in the hooks of council and {| 
© on, or of any other judicatory competety 
therein to remain for 1 efervation, (or i 
« futuram rei memoriam) 1 conſtitute 

my procurators. 

But the clauſe of regiſtration of real { 
curities, or renunciations, Which, for publi 
cation thereof to the lieges, are appointe 
to be recorded in a ſpecial regiſter, is thu 
— regiſtred in the books of counel 
and ſeſſion, or in the general or particul 
*. regiſter of faſines, reverſions, or in an 
a other judFes books competent, therein u 
remain for preſervation.” 

A clauſe of regiſtration for preſervation 
and execution if necd be, is thus; 
therein to remain for preſervation, and, il 
© need be, to have the ſtrength of a decred 
* of any of the judges interponed thereto 
that letters of horning and other execui 
on, in form, as effeirs, may paſs there: 
© and conſtitutes. Or thus, more brief 
And, if need be, to have the ſtrength d 

a decreet, and to receive all execution ne 

ceſſary as elfcirs, and conſtitutes ——— 

* procurators,” 


( 465 ). 


Of the Subſcription of Write. 


He clauſe of ſubſcription is in the end 

of every writ, and crowns and per- 
s all the former, for without it the writ-- 
g is regarded as an uſeleſs piece of. waſte 
pper; Wherefore the writ muſt be figned. 
the party granter thereof before two ſub- 
bing witnefles, who know the party to be 
he perſon he calls himſelf, if the body of 
e paper be not written by the ſigner him- 
If; and though holograph writs ſigned with- 
ut witneſſes are obligatory and probative,, 
et they are liable to many exceptions and in- 
Mnyeniencies, 

If the party cannot write bimſelf, either 
ecauſc he never was taught fo to do, or that; 
brough ſupervenient infirmities, ſickneſs, or 
ther accidents, he is become incapable to 
Frite, in that caſe two notaries, and four 
Atneſſes who know the party, are made uſe 
dM In writings of. importauce. 

If the granter of the writ be a pupil, whe. 
her he can write or not, he needs. not fign, 
or the ſubſcription of the tutor alone is ſuf- 
Kcient, 

Not only the principal parties, but alſo the- 
onſenters ſhould: ſign, and more eſpecially, 
| upon their. conſent and ſubſcription rhe; 
length and effect of the paper depend; as. 

| 1. 
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is the conſent of a husband and of ⁴•m W. 
tors, to the deeds done by the wife and tin 
minor, though in other caſes the ſubſcty nan 
tion of the principal party operates agaial]M {cr 
himſelf. ID U 


By the act of parliament 1681, the na 
and deſignation of the writer and witneſle 
muſt of neceſſity be inſerted and expreſſed n 
the body of the writ, which is doue in the 
clauſe of ſubſcription ; and by the 17 5th af, 
parl. 1592, the name and deſignation of tht 
writer is ordaincd to be inferted in the laue 
end of the writ, before inſerting of the vit 
neſſes; but by practice the delignatioa d 
the writer may be inſerted with that of tis 
witneſſes, 


The various Forms of the Clauſe of Sul 


ſcription, 


© FN witneſs whereof I have ſigned theſe 
6 preſents (written on ſtamped paper bf 
© A.) at Edinturgh, &c. And this is uſed at 
beit a party ſign by two notaries before fou de 
witneſſes, quia quod quis per alium facit, per} 
facere videtur. 

If the writ be holograph, © In witneß 
© whereof, I have written theſe preſents wil i 
my hand on ſtamped paper, and have ſub- 0 
* icribed che fame at Edinburgh,” 


When { 
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When the tutor ſigns for his pupil, —— 
in witneſs whereof, I, for myſelf, and in 
name and behalf of my ſaid pupil, have ſub- 
ſeribed theſe preſents.” 

When the writ is granted by principals and 
onſenters, — In witneſs whereof, I, 
with conſent foreſaid.“ Or, I and the ſaid 
conſenters have ſubſcribed theſe preſents.” 
Or, in general, In witneſs whereof, we have 
lgned theſe preſents. 


n 
the 
It 


il 


Of the Date and Teſting of Write. 


N Scotland no paper is formal and valid 
” Without a date, that is, except the wri- 
ting or obligation expreſs the place where, 
the day of the month and the year of GOD, 
when the ſame was ſigned by the party or 
parties; and this date, in all ſingle writs, ſuch 
| mean as need only to be ſigned by one of 
the parties contracters is expreſſed after the 
clauſe of ſubſcription : But in Bipartite or 
tripartite writs, where the ſubſcription of 
both contracters is requiſite to make the 
contract formal and valid, the date is at the 
beginning, as may be ſeen in the fore going 
examples of contracts, tho*, nevertheleſs, the 
lame date is relatively expreſſed after the clauſe 
of ſubſcription. 

If the writ be ſigned by the ſeveral ſub- 
(cribers at divers places, or on different Gays, 


40 
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this muſt be expreſſed in the date, tho f 
reſpective places and days, which agree | 
the ſeveraſ ſubſcribers, are fully expreſſed j 
that part of the writ which rehearſe f 
names and deſignations of the witneſſes, 
will be more plain in the following inſtand 


and examples. b 

It is always adviſeable to have witneſſes if © 
the party's ſubſcription even of hotograp y 
writs, and it is abſolutely neceſſary in H 
not written by the ſubſcriber, and which t of 
writer ſets down after the date, in the en 1 
of the paper, or after the ſubſcription, n ol 
this is the laſt clauſe of a writ. be 

In ſimple writs theſe two clauſes are thu ' 
© In witneſs whereof, &c. I have ſubſcri i ® 
* theſe preſents, at Edinburgh the firſt days 6 
October, in the year of GOD 1764, beto \ 
© theſe witneſſes, A. B. and C. his Anon 00 

When there are two fubſcribers, who , 
at different places, tho upon the ſame d“ 
and before the ſame witneſſes, you write thus Y 
At Edinburgh and Leith, the firſt day > 
« Oflober 1764, before theſe witneſſes, n 15 
* to the ſubſcription of the ſaid A. at d L 
burg h, and to the ſubſcription of the faid 5 
* at Leith, C. of D. and E. of F. 

If two or more ſubſcribers ſign at the fant 7 
place, but upon different days, and befon | 
the fame witneſſes, the date and teſting d 15 
the writ is thus; At Edinburgh, the firltal . 


* fifth days of Oftober 1764. Or, when che 
| TROALIN 
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months are different, you ſay, the firſt day 
of October and the fifth day of November 

1764. Or, again, when the two ſnbſcrip- 
ons are not in the ſame year, you expreſs 
he date thus; The firſt day of December 

1764, and the tenth day of Jaurary 1765, 
beſore theſe witneſſes, viz. to the ſubſcrip- 
tion of the ſaid A. upon the faid firſt day of 
Decernber, and the ſubſcriptiom of the faid 
B. upon the ſaid tenth day of January, C. 
of D. and E. of F. 

If there be different witneſſes to the two 
udſcriptioas, you expreſs it thus; - — — 
before theſe witnefles reſpective, wiz. to the 
lubſcriprion of the ſaid A. C. of D. and E. 
of F. and to the ſubſcription of the ſaid B. 
G. of H. and I. of A. { 

When two parties fign at different places, 
yon different days, before different witneſ- 
&, it is thus cxpreſſed; At Edinburgh and 
Berwick, the firſt day of December 17 54, 
and the tenth day of Jaruary 1765, before 
theſe witneſſes reſpectixely, vig. to the ſub- 
ſcription of the ſaid A. at Edinburgh the ſaid 
firlt day of December 1764, C. of D. and 
I. of F. and to the ſubſcription of the ſaid 
B. at Berzwick, the ſaid tenth day of January 

1765, G. of H. und J. of K. 

In contracts, or bipart:te and tripartite writs, 
he date is at the head of the writ, and is ex- 
relled as in the caſes already ſet down ; but 
ie Clauſe of ſubſcription is thus; — — 
R r © have 
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* .have ſubſcribed theſe preſents, day, place, 
month, and year of GOD above written, 
before theſe witneſſes, Oc.“ conform t 
the caſes already mentioned. But I think 
this a better form and ſtile, * have ſub. 
« ſcribed theſe preſents, at the place or places 
* and upon the.day (or days) of the month 
(or months) in the year (or years) of G00 
* aboverrehearlſed, before theſe witneſſes, G 

Tf there be a marginal note, the ſame mul 
be ſigned, and the teſting of the writ mul 
bear that the ſigning witneſſes to the ſub- 
* Jcription of the body of the writ are alſo wit 
nefles to the ſubſcription of the marginal 
note, thus; — Before theſe witneſles, 
A. and B. who are alto witneſſes, (and, it 
* caſe there be blanks which are filled up, yu 
* /ay) to the filling up of the blanks in the 
* body of the writ, and to the {ſubſcription 
of the marginal note.” 

If the writer be one of the witneſſes, and 
in the clauſe of ſubſcription is named and 
deſigned writer, in the teſting he may be de- 
ſigned thus; Before theſe witneſſes A. and Þ. 
« writer hereof.” 

If the writer of the body of the writ be 
not preſent at the ſubſcription, ſo that aro- 
ther perſon fills up the blanks, and writes the 
date and witneſſes names, if he be allo a 
witneſs, you ſay, * B. Filler up of rhe 
« blanks, and writer of the date and wirneſſe 

names. 
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names.“ Or, if he be not a witneſs, after 
the witneſſes names, you. ſay, * The blanks, 
date and witneſſes names being filled up and 
written by C.“ 

Thus much of the form and ſtile of theſe 
cauſes: What is needful to be noticed and 
obſerved in order to the formalities of writs, . 
and the import in law of their ſeveral clau- 
ſes, is referred to my analytical and homologi« 
cal treatiſe of obligations, ſecurities and con- 


veyances ( a); 


Seeing, by ſome late acts of the Britiſi; 
parhament, it is appointed, that the parch- 
ment or paper, on which ſeveral conveyances 
and deeds are written, muſt be ſtamped, and 
pay a duty and tax, it is fit to know what 
theſe ſecurities are; and, t, by an act, 
in the tenth year of Queen Anne's reign; 
1712, | 


Rr. 2 Every 


(a) This treatiſe our author never publiſned; but 
his treatiſe upon he ritable ſecurities will be made pu- 
blick in a ſhort tine. 


— 
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| vellum or | Charter of {Novodamus, 0 23 
1 parch- | | Appriſing, 
| ment, and | Adjudication, ] 
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. piece of Retour of any ſervice of * 
| paper, on heirs, precept of clare f 0 2 Iii, 
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ten, any Alienation or diſpo- 
ſition, 
Charter, 24 
Safine Precept of clare con- * PY 
on 4 
|; fats | 
2 Retour, 
| - | Appriſipg, | 
1 | Adjudcation, ; 


And 


6730 


queen Anne's reign, 1714. 
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- Pardon for a i 
Repricve K. 
P from a fine 9r forfeiture 


Relaxation | corporal puniſhment, 


ceeding 100 / Sterling, which ſhall 
paſs great or privy ſeal alone 
Brant of an office or employment in-) 


value per annum = = 


g Nees 2 
F terne 42 
ö Clerk - — — 2 

| A fellow of the colleg ; 
| phyſicians = = , 

Admittance, vor „ > 2 
rocurator — — 2 


or * pl 2 
Inſtrument 3 ny omeer in à court. } 
for admitting ' ; . Or. corporation, not 
py es | being annval, yielding 
| not under 10 J. value 
Appeal from the high 
court of admiralty 
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ud alſo, by an act in the twelfth year of 
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Grant from his majeſty, of a ſum ex- 
ö . 


Great Britain yieldlug above 3e L 1 20 © 
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1 Inſtitution, } 

E f or de by a 
Ain or Licence to | Presbytery 
piece, &c. PTY each, 

on which | Beneficial warrant - = 
ſhall be Bond 4 oo 
tngrolled | All deeds not otherways 
or Writ- <> 4 
ten, | arge * - 
Indenture = a 
TAME 


Excepted bail-bonds, and aſ- 
ſignments thereof, inden- 
tures for binding poor pa- 

riſh and charity children 
apprentices. 


Transfers In any company - 
F . 


0 iety 5 
ſtack Incorporation 


Theſe reſpective duties are to be charget 
upon every one of the things or matten 
aforeſaid, ingroſſed in one piece of vellun 


parchment or paper. 


All writings, rights and obligations wri 
ten on vellum, fda x5 or paper, not mark 
ed with the ſtamps ſuited for the matters 2 
boye ſpecified, ſhall not be availabe in la 
or equity, unleſs as well the above duties 5 
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ive be paid, as the ſum of 5 J. ſterling 
or every ſuch thing. See page 332. 


But ſeeing the general name of wad: 


nd bail-bonds want explication, I ſubjoin 
the opinion of gentlemen learned in the 
bm, ſhewing the names of ſuch, conveyan- 
es and bonds, in Scotland, as may be thought 
to fall under that denomination, and which: 
e to be written on ſtamped paper or parchs»- 
ment. 


ALL bonds and obligations, whether for 
payment of ſums of money, or for per- 
formance of deeds.. 
All aſſignations, tranſlations, retroceſſions, 
and other conveyances of perſonal rights. 
All diſpofitions of any moveable. ſubject, 
and con veyances thereof. 


All backbonds, declarations. of truſt; all 


kind of procuratories and factories. . 
All total diſcharges of perſonal bonds, 


obligements and contracts far payment of 
money, or performing of facts or.deeds, and 
alſo total diſcharges of decreets and ſenten- 


C&S. 


Bonds of proviſion to one or more children 


are to pay as one deed. 

Contracts of marriage, victual contracts, 
contracts of excambion, charter-perties, and 
al other contracts and agreements betwixt 
parties, 

i 


— — 


——— — 


—— 8 — —— 


— ———ů — — oo 


p — . ̃Ü—1Vò.R2 Tf ⁵˙ m ˙ v' w 


4 + : De 2 
— ct — <w 


2 9 ——— 33 — — ———_—— —— >< nd — K 


W go 


56 

It may be conſidered, if ſubmiſſions, 
ing in effect an agreement betwixt parti 
to have their differences amicably taken 
way, upon. whjeh decreets arbitral follg 
ought not to pay. 5 

Vendition of fhips, or parts thereof, co. 
conveyances of the ſame. 

All kinds of preſentations by patrons t 
churches, chapels, burſaries, ſchools, and « 
ther benefices. . 

All deeds of mortification and donation 
delivered by parties in their own lifetime. 
All. revocations made by minors, or by 
wives, and interdictions ſigned by parties. 

All heritable ſecurities, as heritablc bond 
diſpoſitions, feu-rights, wadſets, procuratoriahh 
of reſignation, both in : favorem et ad rem 
nentiam, and precepts- of ſaſine when writ 
ten. on Papers * reverſions, regreſſes, rei 
nunciations, and grants of redemption, di 
charges of reverſion, and all rights and con- 
veyances of, and concerning ſuch heritable 
ſecurities. 

All kind of real ſervitudes, granted by 
one party to another, affecting the granter 
eſtate, whether in city or country. 

All liferent proviſions, tacks, leaſes and 
aſſedations, gifts of eſeheat, ward; non entry. 
and other caſualties of ſuperiorities granted 
by ſubjects ſuperiors, and grants and commib 


ſions by. ſubjects to any office or employment i 


Ball 


in Scotland. 


16 

Bail-bonds being excepted” from the act, 
is thought all bonds of cautionry to anſwer 
ra crime, or fudicio fiſts, and bonds of cau- 
mry in ſuſpenſions, and looſing arreſtments 
nd lawborrowſes, and all enactments made 
 court-books, where caution is to be found, 
e to be all underſtood as bail- bonds, and 
fall under the exception. 

To remember that charters, inſtruments 
{ ſaſine, inſtruments of reſignation, and 


recepts of clare conſtat, and indentures, pay 


duty already in Scetland, and feem to be 
xcepted from any other duty by this act. 

Nomination of tutors or curators feem not 
pay, becauſe not delivered in the grant- 
Fs life, and are of the nature of teſtaments, 
hich do not pay, in reſpe& that deeds in 


gland are only underſtood fuch as are 


pned, ſealed and delivered. 
dince bills and inland precepts do not pay 
England, it is thought reaſonable they 
ald not pay in Scetland. | 
Inſtruments of proteſt, and other inſtru- 
ents, though they be writs of importance, 
t they are not thought to be deeds, becauſe 
ey are not ſigned by parties, but by nota- 
5, who are publick officers, and of the na- 


ure of judicial acts. 


Albeit it be agreed, that when ſtamped 
ts are put in the regiſter, the extract 
ed by the clerk needs not to be ſtamp- 

ed. 
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ed yet, becauſe by the extract; it will not a 
pear whether the principal paper regift 
ed be ſtamped or not, it is fit, to oj 
fraud, that the extract ſigned by the < 
bear, that the principal, which lies in t 
clerk's hands, is written on ſtamped pape 
and, if the extract do not bear fo, the fat 
ought not to make faith, till it be inſtruft 
that the principal writ is ſtamped. 


At 


92 wo © 
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Our author, in the former editions, inſe 
ed a table for knowing the value of a ta 
or annuity at intereſt upon intereſt at 6 
cent. but now, as money hath fallen in 
value, I haye thought proper to calculate 
new table at 4 and 5 per cent. and add to 
a table ſhewing at one view the decimal | 
of a pound Sterling; and I choſe rather 
put it at the end, than to place them in tl 
manner they were in the other editions. 
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TABLE ſhewing the preſent worth of 1 J. an- 
aer, or tack-duty, to endure for any number of 

years contained in the table at compound intereſt 
at 4 /. or 5 J. per cen. 


3 


| 
At 4 /. 


— — 


At 5 J. E 9 
the table. 


per cent, Fe: cent. 


— — 


2.775 

3.6298 
1.451 
6.0020 
6.7327 


11.1183 
11.6522 
[2.1655 
12.6592 
113-1339 
113-5903 
14.0291 

14.4511 
BL 114.9568 


15. 24691 3. 


lumn, towards 


0.9615] 0.95 2 che left-hand 


ſhews the num- 


8.2064)n their reſpec- 
8.8 63 2|tive columns. 
Rule. 
Multiply the 
9.8986 ſum in the table 
10.37 96|tanding right a- 


[1.2740 of years ye! 


auity or yearly 
tack- duty, cut- 
[2.4622 ting off four fi- 
12.8211 gures from the 


he right hand, 


if multiplied by 


integers, and 


15.6220 


nus you have 


The firſt co- 5 


40.837 7 gainſt t e num 19.993017. 294 


to run by the an» 


pr oduct towards 


the preſent value 
money; but, if mutiplied by decimal parts of a pound, cut off 


** 


2»„»ñ ůĩ „ 


EC 

S| At 4/. * 11 
8 F cent.\per cent 
3 pe F p 
© 
— 


276. 3295/14.643 
14.8981 
15. 141e 


20 422 725 


36-8. 908 
3719.142506.7172 
3381: 9.36781 6.8678 
39.19.58 44[17.01 7c 
40119.7927] 


12020. 18 56|1 7.423: 
43/20+37 O71 1.5459 
44/20.5488| 7.6627 
45/20.7J20ul|t 7.7 74c 
46 20.88 4611 7.880c 
4721-0429]1 7.98; - 
48/21.i19511:18.077 | 
py 5h 18.1687 


— 


$<[21-4821118.2559 


nen / decimal places as there are in the multiplicand and mul- 
«or, and the value of theſe decimals may be found by having 
vl: to the following decimal table of the parts of a pound. 


A TABLE 


NE — 


— TIER. 


— 2 — 


A TAB LE ſhewing at one view the wh 
of any deeimal part of a pound Steriing, 
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þ 


4 


7 


S 
8 
Al 


13 


041666 


020833 | 
016666 


2 


003125 
0020833 
001041 
.000; 208 
.000260 


in the next place, 
| 1 0041 60]. 44 another ſhilling 


Explanation of 


this 
table. © 


if the ſigure 5 ſtands 


o the former ones; 


and if any other fi- 
08 


be as in the table. p 


gure, the value will 
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TABLE ſhewing how many years purchaſe a tack, 
or annuity, to endure for any-number of years un- 
der 32, is worth preſently, at intereſt upon intereſt 
at fix per cent. ſhewing alſo how to diſcompt any 
tack, with the true value of the reverſion, after a- 
ny number of years. 


The explanation and uſe of this table. 


The firſt column, to- Value of che 
wards the left, ſheweth's | pur- 

the years of a tack, and 3 chaſe. 
right againſt it ſtand the | 
year, month, and deci- 8 
mal part of a month's 3 
purchaſe that ſuch a tack 


4s worth. 


— 


Value ot the 


a month. 


a month. 


lol © | Years. 


ET 
. = 
8 8 
E 
2 
8 
5 
A 
918 
18 
bly 
le I» I. lvTlotelelylolselal-.lkl IMonths. 
olols Isola lola lolo Iv Iv 1s bo loelDecimal part of 


Exa mple . | 


— 


I © 14.1 oolso = Months. 


» lalelulelyll>l.lolol.lcl. lo to Decimal part of 


2161 G151Ye 


Suppoſe a tack to con- 
tinue ten years, one de- — 
fires to know the worth 21 


— 1 lol lrears of a 


1212 


EI 


> TI > I, ti tolls! — I © jYears. 


12121. 1 


Look into the table 74 '2 
for the figure 10. in the 2512 
column that ſtands for 2877 
the years of a tack, and = 
againſt it, in the ſame 
ine, in the three other 28 
olumns, you find 7, 4, 29 
3. Which ſheweth, fuck a Tt. 
ack is worth 7 years 4|— 
months, and 3 tenth parts — 
of a month's purchaſe. | 214 1| 
By this table the value of che lots in the parlia- 
mentary lotterics may be calculated and known, 
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IP FE N DI % 


CONTAINING | 


"6N SEVERAL | 
FORMS or WRITINGS, | 
"4 a1 - win Bo 

Looks dogh ü ohÞ erate eee 
LETTERS..ox DILIGENCE, 
y a Gentleman of eminent Knowledge and 


Practice in Buſineſs, 


J lar writings, it is neceſſary to premiſe 


non and neceſſary to all writings... | 


eired binding upon one or more perſons on- 
ly, in-favours of another; and theſe run in 
he firſt perſon : Or, by way of contract, bind- 


prelt in the third perſon. And it is further 
tobe obſerved, that in monolateral, granted by 
al peers, from lords, barons, and upwards, they 


Jin the ſingular number. 


S 1 2 It 


ENERAL OBSERVATIONS: 


» Efore entering upon the ſtiles of particu-- 
and obſerve in general, what is com- 


Writings may be divided into two ſorts, ei- 
ther monolateral, which are ſuch as are con- 


ug upon both parties; and theſe are ſtill ex- 


vere by the former practice made to ſpeak in 
the plural number, «ve and vs ; but now peers, - 
8 well as gentlemen or commons, begin with 
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Tt is. to be further obſerved, that the defi 
of all writs being to ſet down, explain, an 
perpetuate the intent'on of parties, with x 
gard, to the ſeveral ſubjects about which tha 
may be verſant, care ought to be taken to ei 
| | preſs this meaning, in as plain, fixed and dete 


mined words and language as can be deviſed 

fo as te avoid as much as poſſible, all mant 

[ of ambiguity ; ; and to this it is owing, th 
4 writers, by their practice, introduced ſo man 
| redundancies into ſtile, rather inclining, tha 

their expreſſions ſhould appear too florid, thay 
that they ſhould not convey in ample term 

the meaning of parties; and hence have ariſe 
the maxims in law, Quæ redundant non witian 
ſeripturas, ſuperflua non nocent, and the like. 
\pain, it falls to be premiſed with reſpel 

to writs in general, that as all of them fall « 
be ſubſcribed by the perſons or parties wht 
are granters. thereof, ſo the method. of doing 
chis, which is commonly called the teſting o 
conclufive clauſe, mult be-yery nicely attend 
ed to, as it is regulated either by ſpecial ſtatutt 
or riveted practice, in the following particu 
lars, in order to make the writ binding; fir 

The writer of the deed muſt be deſigned 

2dly, The place, day, month and year of fu 

ſcribing muſt alſo be infert. 3d/y, "Two wi 

neſſes are alſo to be inſert and Icfioned, eh 

ther by their poſſeſſions, calling, or place 

reſidence. 


[1 
* Af 


„„ 
An omiſſion of any of theſe particulars 
pay be fatal to the deed; tho?, as there are few 


ules without exceptions, caſes may occur ſo 
ery favourable, wherein the judges may per- 
haps decline ſetting aſide the writ, i. e. tho? 


ranting one or other of thefe formalities; but 
his is never to be truſted to by writers, whoſe 


wineſs it is, as much as poſſible, to avoid al! 
ofhibility of doubt or objection, and not to 


ave their clients to the arbitriment of judges, 
It is further to be obſerved in general, that 
| writers ought alſo to deſcribe the granter, 


as well as the receiver, by their known and 


ſual name, ſurname and deſignation; for, 
tho no ſpecial ſtatute has declared a writing 
to be void, Where the granter or receiver are 


not ſpecially deſigned, yet cuſtom has, in a 


great meaſure, eſtabliſhed it as a rule, that it 


i neceſſary to deſcribe the parties to a writ, 
ing oiherways than by their name and ſurname, 


which: are common to a variety of different 
perſons, and may apply to one perſon no way 


concerned in the deed, as well as to another; 
which has eſtabliſhed the general rule, of al- 
ways adding the proper deſcription of the 
parties, by their poſſeſſions, profeſſion and 
trade, place of abode, or: known. relation to 


ſome particular perſon; or the like. 


It is further to be obſerved, that all writ- 
ings in order {to make them binding upon the 
od 2 204949 B23 enters, 


4. 
* — = 8 4 
82 2 — 


by their proper chriſtian name and ſurnan 


incline, they may ſuperadd to their. fubſcrip 


in uſe, by the courſe of their deciſtons, to ſu- 
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granters muſt be ſubſcribed by them; th 
Peers ſubſcribe by their title of honour; t 
biſhops, before the abolition of epifcopacy; fu 
icribed by the title of their diocy; and:tha4 
gentlemen: and commoners ought: to ſubſcrbi 


This method of fubſcribing writs is ſpecali 
enjoined by particular ſtatute in the time ofih 
king Charles II. par. 2d; effi 3. chap: 11 
intituled, An act concerning the privilege of ti 
office of lyon ling at arms; whereby it is allo. 
ed, that all commoners may contract the ini 
al letters of their chriſtian name; and if they 


tion, the deſignation: of their lands. 

It is alſo · ta be farther-obſerved; that a 
tbo', for the convenieney and encouragement 
of trade and commerce, the judges have been 


ſtain bills and all ſuch peculiar notes and obi 
gations, thoꝰ ſubſcribed only by the initial lei- 
ters of the party's name and ſur name, notwith. 
ſlanding of the: forementioned ſtatute; yet, 
as the holder of the bill- or writing, in tbete We 
caſes. is under the necefity: of proving, that 
the perſon was in the habit of: fubſcribing ak Wi 
ter that manner, in caſe the granter deny his 
ſubſeription; ſo it is dangerous in writers, in 
any deed of conſequence, to truſt to ſuch ſub- 
ſcriptions : But where the party cannot write i 
his name at length, recourſe ought to be had 
to the proper method of ſupplying * 


3 
ified by law, which is, by publick notaries, | 
me or more, according to the nature of the |; 
nit; that is, if it is a. writ concerning a: 
ſubject which in value exceeds 100 J. Scots, 
then two notaries are - requiſue, and four wit- | 
neſſes ; but, if the ſum or ſubject of the writ- 
Ing is. under 100 J. Scots of. value, then: 
me notary with two. witneſſes is ſufficient, 
this laſt not being looked upon as a writ of , 
mportance; all which is regulated by ſtatute - | 
James VI. par. 6th, act goth. 

Again, it is to be obſerved, that as writings, 


Wet the diſcretion of the writer or parties, may. 
ite either wrote on. broadfides, or on leaves 

ke thoſe of a printed book; ſo, when: they. 
abWeonſfilk of more ſheets than one; and are ex- 
et Wended on broadſides, the junction of the one 


beet to the other, muft be ſigned on the mar- 
in; and when they are wrote in folio's or 


di>Wages; every page is to be ſubſcribed by the 
* arty, tho? the witneſſes need only to ſub- 
t 


be the laſt page or ſheet, in either caſe; a- 
reeable to the act 1 5th, „ 6th; par. 1. of 
ing William, anno 1696: Inſtruments of ſa- 
ne are excepted from this rule, which are re- 
quired by law to be ſigned by the witneſſes 
us Wo each page. | 
All theſe rules, and this anxious care, in re- 
nion to the form of teſting and ſubſcribing - 
X writings, introduced by cuſtom and experi- 
re, and ſupported by the legiſlature in a va- 
ty of acts of * parliament, is intended to ſe- 
ure agaiuſt- the corruption of mankind, and 
: happened 


Folloæo the Stile a moveable Boni. 
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to prevent forgery, which the law has mii 
a capital crime; and too many examples hay 
happened to juſtify the neceſſity of that ſecuſ 


14 B. of — — grant me to have i 
1 3 ſ{tanily borrowed from C. D. of —t 
ſum of 1000 J. ſterling money, where 
acknowledge the receipt, renouneing all 
jections in the contrary; which ſum of 100 
money foreſaid, I the ſaid A. B. by the 

preſents, bind and oblige myſelf, and.n 
* heirs, executors and ſucceſſors whatſoere 
* (renouncing the benefit of diſcuſſing n 
* heirs of whatever kind or priority) to i 
pay to the ſaid C. D. his heirs, executors 
aſſignies, upon the 15th May next to com 
in the year 1765, with 200 J. /terling of 
quidate penalty in caſe of failzie, togetiit 
* alſgfwith the due and legal annualrent of ih 
* ſaid principal ſum, from the date of tie 
« preſents, to the foreſaid day of payme 
and yearly and proportionally in all til 
* thereafter, during the not payment of d 
« faid principal ſum. And I conſent to ui 
« regiltration hereof in the books of could 
and ſeſſion, ur in any other judge's 900 
competent, to have the ſtrength of a decrd 
* interponed thereto; that letters of horn 
upon fix days charge, and all other exec 
bon neceſſary, may be direct thereon in f 


5 


C 4% ) 


25; effeirs; and to that effect, I conſtitute 


whereof, Oc.“ | 
Notandum; Im, That ſince the act of 
arliament 1695, introducing the ſeptennial 


onds accepted by creditors, in which one per- 
n is bound as principal, and another as cauti- 


ons who. concur: as cautioners are intro- 
ced in the bond, and taken bound in the 
me words with the principal debitor, for 
hoſe behoof the money was borrowed ; and 
e perſon thus bound, who is really no more 


reditor as the principal, gets a bond of re- 
ef, whereof the tenor falls next to. be ſub- 
ned. A | 

2do, That in all bonds where more perſons 
dan one are bound, and where it is intended 
at each ſhould ſtand engaged in ſolidum, the 


de introduced into the obligatory clauſe; o- 
Nerways, if that is neglected, each of the 
erſons engaged, will be only liable fingly or 
ererally in proportion to their numbers; that 

it there are two obligants, each will be li- 


.- 


narrative or onerous cauſe of a: bond for lens 


———— my. procurators, &'c. In witneſs 


reſcription of cautionry, there are few or no 


ner: But the modern method is; that the 


han a cautioner, tho! as fully engaged to the 


words, conjunttly and- ſeverally, are always to 


1 a half; if three, each. for a third; and 
tio, That | brad the proper and natural 


co money is to acknowledge, that it is inſtantly 
5 bore. 


be juſtly owing, c. And the principal nll 
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Borrowed; yet, very often the bond may | 
jaſtly due, and hayea variety of other narratized 
without expreſly bearing money inſtantly x 
ceived ; ſuch as, by being the reſult of u 
trantaction, the price of any goods or me 
chandize, land, or the like. And in theſe 
ſes, either the plain fact is expreſſed as thi 
eaufe of the deed; or otherways; writers Gn 
manly make uſe of thefe words as the indu 
tive conlideration''of ſuch bonds, Grant 


writers to lay down for themſelves ig 
make the narrative of their deeds correſpo 
with the res geſta as much as poſſible. 
_ 4to, Where the creditor. in the bond it 
alines to exclude his executors, it is to þ 
done in this manner, vi. after the obligat 
to pay to the creditor and his heirs and ally 
nies, theſe words are to be added: Ex 
ding his executors, not only from the prit 
cipal. ſum, but alſo from any annualrentso 
liquidate penalty, to be incurred by virtue d 
this bond.“ And where the executors at 
thus excluded, the creditor's heir can make ul 
a title to the bond by a general ſervice, whid 
may be done at a leſs charge in caſe of tit 


r. 
creditor's death, than a confirmation can f d 
ordinarily: expede before the commiſſaries. W 1 

5to, Altho' it is the cuſtom of writers Mt 
iaſert in all bonds, a. penalty, under the nam | 
of liquidate expences, in caſe the debitor (nas t 


not pay preciſely at the term of payment; 
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ad that this penalty is now by cuſtom com- 
oa a fifth part of the principal ſum; yet 
ere is no law confiriing, not to make the 
enalty larger; and if the whole, however 
ig, is bona fide laid out in recovering pay- 
nent of the debt, the creditor is at as much 
reedom to exact it as the principal ſum : But 
Where that is not the caſe, and that only a 
Wart of the penalty is expended in raiſing and 
" Wxecuting diligence, the creditor can demand 
o more than his real depurſement; and if he 
o wilful as to infiſt rigorouſly on the whole 
Wenalty, the debitor may apply to the lords of 
eſſion, by ſuſpenſion of the debt, who, in all 
h caſes, mitigate the penalty, by reſtricting 
Wt to the creditor's real charges. 


A Bond of Relief. 


W | 4. B. do hereby acknowledge that, alheit 
C. D. hath become bound conjunctly and 
ſeyerally with me in a bond, payable to F. 

G. for the ſum of upon the 
next to come, with — of liqui- 
date penalty in caſe of failzie, and annual- 
rent of the ſaid principal ſum, from the 
date of the ſaid bond during the not pay- 
ment: Yet, notwithſtanding thereof, that 
g fie faid ſum of —— borrowed from the ſaid 
F. G. is wholly applied to my uſe, and no part 
dbercof to the uſe of the ſaid C. D. who 
Na became 
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became only engaged therein to aſſiſt u 
with his credit, and upon expreſs cond 
tion, that I ſhould relieve him thereof 
manner underwritten; therefore I, by t 
preſents, bind and oblige me, my heirs, e 
ecutors and ſucceſſors whatſoever, to fre 
and relieve the ſaid C. D. his heirs and e 
ecutors of all payment of the foreſaid pri 
cipal ſum of annualrent thereof, fra 
the date of the ſaid bond, during the notyy 
ment, and of the ſaid ſum of — of liquidate e 
pences, contained in, anddue. by virtue of th 
ſaid bond, and of the ſaid bond itſelf, a 
whole effect thereof, and of all damage, int 
* creſt or expences, which he may ſuſtain or i 
cur by his granting the ſaid bond, any ma 
ner of way; and for that effect, at and! 
gainſt 'the ſaid next to come, cithert 
make payment to the ſaid F. G. of the for 
ſaid principal ſum of —— and annualrent 
then due thereupon, and to retire from hit 
the ſaid bond, and to cancel the ſame at thi 
fight of the ſuid C. D. unregiſtred, or uh... 
caſe of regiſtration, to obtain a proper d 
charge thereof; or otherways, in caſe I ſl 
fail therein, in that event to make paymeni 
to the ſaid C. D. himſelf, and to his heirs oi 
executors, of the foreſaid prinicpal ſum, an 
annualrent thereof, from this date, during 
the not payment, to the end he may app! 
the ſame for retiring the bond above ment 


oned, and thereby operate his -own 7 
* W K 


— rpg 
FT 


. ee +: 5 


63) | 
which I oblige me to perform, under the 


penalty of — to be paid by me to 
the ſaid C. D. in caſe of failure, over and 
abore performance. Regiſtration for exe- 
cution.” | 


Notandum, That if the bond of relief re- 
ite to the performance of an obligation, 
rhich the lawyers ſtile ad factum præſtan- 
dim; fuch as the due execution of any 
ruſt, the proper diſcharge of office of tutory, 


Ir the like, and not the direct payment of a 


um of money; in ſuch cafes, the bond of re- 
ef muſt be made to correſpond with the en- 
gagement itſelf, and will not require the two laſt 
ternatives in the ſcroll prefixt, but ſtill ought to 
ontain a ſuitable penalty, ſo as the party out of 
hat penalty may be reimburſed of his whole ex- 
ence: And the benefit ariſing to a perſon poſſeſt 
ff a bond of relief, with the two alternatives, in 
erms of this ſcroll, is, that as the ground of 
he obligation becomes thereby reduced ro @ 
Equidate ſum of money, the cautioner has it 
n his-power to poind che eſfects of the prin- 
pal for operating his relicf, without having 
advanced the contents of the bond to the 
principal, 

If the creditor in a bond mtends to make 
ver the ſame to a third party; this is done by 
a Wriung, which is known in law by che name 
vl an afliguation, whereof the tenor follows. 


Te 4 


* 1 A. B. for an equivalent ſum advanced u 


affection, or ſuch other conſiderations as re 
* ly occaſion the aſſignment) do, by thel 
« preſents, make, conſtitute and ordain the ſi 
C. D. his heirs, executors and aſlignies, n 


, I KA. 


5 
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An Aſſignation, 


paid to me by C. D. (or for favour al 


jrrevocable ceſſioners and aſſignies, in and ip 
the principal ſum of ſterling moni 

of liquidate expences in caſe of fi be 
zie, and annualrent of the ſaid princi dil 
ſum, bygone and in time coming, during uſe 
the not payment, contained in a bond gran be 
ed to me by — dated — ul be 
in and to the ſaid bond itſelf, whole force tio 
and effect thereof, and all that has followfiff th: 
ed or may be competent to follow ther itz 
upon, ſurrogating and ſubſtituting the fi on 
C. D. and his foreſaids, in my full right & 
the premiſſes for ever, with full power i ft 
him to alk, uplift and receive the ſums of ot 
money, principal and annualrents thereof d 
and liquidate expences hereby aſſigned; au © 
if needful, to uſe all manner of legal din 
gence, real or perſonal, either in my nan d 
or his own, for recovery thereof; MI. 1 
compound, tranſact and agree thereanengy \ 
and, upon payment, to grant freceipts a 


diſcharges, or conveyances; and gener 


0 j 
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fy, to do every other thing in relation to 
the premiſſes, which I might have done my- 
ſelf, before the granting of this preſent aſ- 
fgnation, which 1 bind and oblige myſelf, 
my heirs and exccutors, to warrant and de- 
fend to the ſaid C. O., from all facts and 
« deeds, done or to be done by me prejudicial 
M hereto; and I have herewith delivered up 
to the ſaid C. D. the foreſaid principal bond, 
to be kept and uſed by him as his own pro- 
per evident in time coming, Regiſtration. 


be aſſigned has been regiſtrate, or any further 
uſed upon it, in ſuch cafes, the diligence muſt 
be ſpecially aſſigned, and then, perhaps it may 
the bond affigned, with the whole ſteps of di- 
lizence uſed upon it, and then to ſubſume up- 


is granted; and laſtly, to proceed to the aſ- 


ol fizning clauſes, and in ſuch caſes, the clauſe 


of delivery is to mention the giving up of the 


col diligences ; ſuch as horning, inhibition, execu- 


na tion, and the like, as well as the bond itſelf, 
Il 240, That in all aſſignations, the warran- 


ne dice is only to be given by the grauter, who 
b called in law the cedent, to the receiver, 


ho is called in law the aſſigney, from the 
u cedent's proper facts and deeds; the meaning 
of which is no more than this, that the ce- 


j Tt 2 dent : 


 Notandum, If it ſo happen, that the bond to 


diligence, ſuch as horning, inhibition or caption | 


a - 2 OIY - = IJ - 
——— td. At * _ 2 * 
_ — 


be proper, in place of beginning the aſſigna- 
tion with the aſſignative clauſe, to recite firſt 


on the conſideration for which the aſſignment 
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dent will not counteract the conveyance, 
cher by uplifting the money, or giving ay 
fecond conveyance to any other perſon; bi 
the cedent is not underſtood to be anſwerah| 
that the debitor in the bond aſſigned is reſpons 
fal ; neither would this warrandice ſubjc& hin 
m recourſe to the aſſigney, if any inherent nul. 
lity in the bond aſſigned ſhould afterwards ap 
pear; ſuch as, that it was granted by a minor 
without the conſent of his curators, or by aper 
ſon interdicted without conſent of his interdic 
ors; and it is not uſual for aſſignations to contain 
any other fort of warrandice, than what is here- 
tofore mentioned ; but if, by miſtake of wri 
ters, or even the agreement of parties, abſo- 
hate warrandice is inſert in the body of the al- 
fiznment, it imports no more, than that the 
bond aſſigned, is binding, formal and due by 


Jaw, but not that the debitor in the bond h 


folvent ; not that it is againſt law, for an at 


| Ganee to ſtipulate, that in caſe the debitor in 
the bond ſhall prove unable to pay, he ſhall 


have recourſe againſt the cedent; but if it i 
o underſtood or agreed betwixt the partic 
there muſt be a ſpecial clauſe or obligation to 
that purpoſe, enlarging the warrandice, whica 
may be conceived in the terms following, 9/2, 
* | bind and oblige me, my heirs and execu- 
tors, to warrant this aſſignation at all hands, 
and againſt all mortals. That is to ſay, not 
only that the debt here aſſigned is juſtly due, 
but alſo that the debitor thercin is, and hel w 

ven 


1 
—— i. 
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lyent at any time, when my ſaid aſſigney ſhall 
hink proper to call for the. ſums of money 
ere aſſigned. 

ztio, In order to compleat the aſſignation 
n the perſon of the aſſigney, ſo as to put the 
gebitor of the bond in mala fide to pay to 
he cedent, it is neceſſary that the aſſignatioii 
de made known to the debitor, which is done 
by producing to him, in preſence of a notary 
and witneſſes, the aſſignation, and proteſt- - 
ing, that the debitor is to pay to the afligney 
and to none other; upon which the notary 
extends an inſtrument, which is called an in- 
ſtrument of intimation; and this being done 


perſonally, or at the party's dwelling place, 
. Weompleats the aſſignation; ſo that after this 
he! ſtep, neither payment to the original creditor 


in the bond, nor any arreſtment for his 
debts, or any other right from the cedent, 
can prejudge the aſſigney's right; but if the 
debitor in the bond aſſigned, happen to be 
out of the kingdom of Scotland, ſo as he can 
be ncither found perſonally, nor at any pro- 09 + | 
per dwelling place, the afligney's method of | 
campleating his aſſignation, is done by (what 
is called) letters of ſupplement, which are ex- { 
pedein the king's name under the ſignet, upon 
a bill or petition to the Lords of ſeſſion, recit- | 
ing the alignment, and giving a warrant to the | 
meſſengers at arms to intimate the aſſignment ö 
to the abſent party, at the market croſs of E- 
dnburgh, pier and ſhore of Leith, in preſence 
of a notary and witneſſes; and the meſſenger 
6 bs executing 
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executing theſe letters, gives an executing 


to the party under his hand; and alſo, th 
notary gives an inſtrument bearing the ze g, 
ſta, which effectually in law compleats che 4. 
ſignment, as much as if the intimation ha 
been made to the party perſonally, or at hh 
dwelling place, if within the kingdom: And 
yet, as there are fe general rules in law withou 
ſome exceptions; ſo; if the debitor in the bond 


e de 


really ignorant of the aſſignation, ſhould; u- 0 
on returning to the country, continue to i fu 
annualrent to the original creditor in the bong P® 
and that the aſſigney ſhould never crave ne in 
interpel him for a tract of years, it is be-. du 
lieved that the judges might ſuſtain ſuch paj-(iﬀf of 


ments, tho* prejudicial to the aſſigney, because 
of his neglect, upon the maxim, Vigilantibus, fa 
non dormientibus, jura ſubvemunt, But, in this di 
caſe, the debitor behoved to have an entire h. 
na fides on his ſide, otherways he could no ® 
plead exemption upon payment to the cedent; P. 
and perhaps it would be an improvement wor 0 
thy of attention, to prevent any queſtions ori k 
miſtakes of this ſort, that there were a reg. . 
ſter appointed for recording inſtruments of in | 
timation upon letters of ſupplement, when the "b 
party is out of the kingdom, in ſome ſuch " 
manner as inſtruments of interruption of rea 
rights, edictal citation in proceſs of ſale, oi © 
the like. | 
As an aſſigney is at freedom to make o- 
ver the debt aſſigned to him to @ third pa- 
| T, 


(490 ) 5 : 
the deed is termed. a. tranſlation, of which: 


e tenor follows. 
K. | 
q A Tranſlation:. 
hi 


nd, bond; dated. — became bound to pay 
1.0 Sempronius, upon the — — the 
bum of 100 /. Sterling money, with a fifth 
apart more of expences in caſe of failzie, 
oo and annualrent of the. faid principal ſum, 
during the not payment, after the ſaid term 
7 of pay ment; to which bond and ſums of 
ae money thereby due, IL have right from the 
laid Sempronius by aſſignation, dated —— 
ig WF duly intimated to. the ſaid Mevias upon the 
MA 1 conform to an inſtrument of intis 


mation, under. the hand of 
publick, as in the ſaid bond, aſſignation there- 
of, and inſtrument of intimation at more 
length is oontained: And now ſeeing Caius 
bas made payment to me of an equivalent 
"ſum for my granting hereof; therefore I, 
by theſe preſents, as having right in man- 
ner above mentioned, aſſign and transfer to, 
and in favours of the ſaid Cazus, his heirs, ex- 


ſum of 1 a0 J. Sterling, with a fifth part more 


* laid principal ſum bygone, ſince 


© 


N 
1 


BE it known to all men by theſe preſents, 
me Titius, foraſmuchas Mevius, by his 


notary 


ecutors and aſſignies, the foreſaid principal 


* of liquidate expences, and annualrent of the 
and 


C 
| 
; 


| 
| 
| 
| 
| 
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in time coming, during the not payment, con 


*-tained in, and due by virtue of the bond x mw 
bove narrated; together with the ſaid boi ume 
* itſelf, and my right thereto, and inſtrume conſe 
of intimation thereof; ſurrogating and ſub 

* ſtituting the ſaid Calus in my. full right f N. 


place of the premiſſes hereby transferred 
* for ever, with full power to the ſaid Caiy 
and his foreſaids, to uplift and receive the 
ſums of money, principal, annualrents there 
of, and liquidate expences above transfer 
red, and to diſpoſe thereupon at his or thel 
* pleaſure, and, if needful, to fue. all manne 
of legal diligente, real or perſonal, for te 
covery thereof, and to compound, tranſad 
and agree thereanent, receipts and diſcharges 
thereof to grant conveyances of the ſame tc 
third parties to make, which ſhall be ſufficient 
to the receivers; and generally, to do every 
1 
« 
4 
« 
« 
4 
4 
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ther thing concerning the bond hereby trans 
ferred, which I might havedone my ſelf betore 
the making and.granting of this tranſlation 
which J bind and oblige me, my heirs and ex 
ecutors, to warrant to the faid Caius and his 
foreſaids, from all facts and deeds done b 
Sempronius my cedent, or done or to be done 
by me in prejudice hereof; and I have here 

* with delivered up to the ſaid Caius, the 
« forefaid principal bond, aſſignation thereot 
in my fayours, and inſtrument of 2 
| © taxkl 


„ 
aken thereon, to be kept and uſed by him 
and hi sforefaids, as their proper evidents in 
time coming; and for the more ſecurity, 1 
conſent to the regiſtration, &c. 


Netandum, Imo, That in all aſſignations, 
ranſattions and ſimilar deeds, whereof the 
rincipal deſign is to make over any right or 
ubjects ſtanding in the perſon of the granter, 
he clauſe of regiſtration is chiefly meant for 
reſervation only, ſo as to ſecure againſt acci- 
ental loſſes of the writing: But wherever 
ere is an obligatory clauſe in the deed, ſuch 
varrandice, or the like, it is proper that 
ere alſo be ſubjoined in the clauſe of regi- 
tration, an expreſſion allowing the party in 
hoſe favours the writing is granted, to take 
decreet of regiſtration upon it, in order to 
rocure ſummary diligence, in caſe the obli- 
atory part ſhall be counteracted. Thus in 
henations and tranſlations, the clauſe of re- 
iltration is uſually conceived in the following 
rm, viz. * And for the more ſecurity, 1 
conſent to the regiſtration hereof in the 
books of council and ſeſſion, or any other 
judge's books competent, therein to remain 
tor preſervation ; and, if needful, to have 
the ſtrength of a decreet interponed there- 
to, that letters of horning, and all other ne- 
celſary execution may be direct hereon in 
form as elfeirs: And to that end, I conſti- 


ute —— — — my procurators, Cc. 
ade, That. 
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2do, That in this clauſe of regiſtrata 1nd ir 
where no ſpecial number of days are mem :; cor 
oned, (which depends on the agreement if keret 
parties) on which diligence may proceed, lM But 
all ſuch caſes, the horning or ſheriff' s prece aymer 
following on the decreet of regiltration, g ened, 
upon a charge of 15 days, which, by conltauWer wh 
cuſtom, is the legal meaning of the words ifWalls to 
form as effeirs. 5 theſe 
3tio, That tranſlations, and all ſubſeque of 1. 
conveyances of bonds, or other perſonal ſu the (; 
jects, in order to their final completion, mu taine 
be intimated to the original debitor in in an 
bond, or other ſubject conveyed, in the an on, b 
way as is directed in the caſe of the firlt n ſuch 
ſignation, for putting the debitor in mala fi fit, t 
to pay to any other than the holder of andice 
tranſlation, as well as to prevent the effet ꝙ ey rec 
any arreſtment of the ſubject for the dehſauy in 
of the granter of the tranſlation. ae rh 
4to, That in caſe a part only of the pri 529, 
cipal ſum in a bond, is aſſigned or transfer grante 
the aſſigning clauſe will run in the followngilled 4 / 
terms, viz. In and to the ſum of 50 J. Se gain b 
ling only, reſting of the principal ſum lan equ 
* 100 /. Sterling, contained in a bond, caliſione 
—— granted to me by and Way one 
 * and to a proportional part of 20 J. mo'Mclauſe 
* foreſaid of liquidate expences, incurred thWone, t 
*. failzic; and in and to the annualrent of WM the m 
* remaiiiing ſam of 501, from Whit/unday a make 
and in time coming, during the not pam back, 
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and in and to the ſaid bond itſelf, in ſo far 
25 concerns, or may be extended to the ſums 
hereby conveyed.” 

But if there happen to be ſeveral partial 
ayments made of the bond which is to be aſ- 
gned, and that the creditor does not remem- 
er what theſe payments are, the aſſignation 
alls to be conceived in definitive terms; ſuch 
5 theſe following, viz. * In and to the ſum 
of 100 J. Sterling of principal, in fo far as 
the ſame is reſting, owing and unpaid, con- 
tained in a bond granted to me by and 
in and to the whole annualrents due there- 
on, bygone, as well as in time coming.“ And 
in ſuch a caſe, in the clauſe of warrandice, it 
s fit, that the cedent except from the war- 
randice of this aſſignation, all partial payments 
receipts thereof granted by the cedent or 
any in his name to the debitor, prior to the 
late thereof, that is, of the aſſignation. 

5to, Where aſſignations or tranſlations are 
granted for love and favour, which in law is cal- 
kd a lucrative cauſe, in contradiction to a bar- 
pain betwixt the parties, which proceeds for 
an equivalent ſum, or equal value paid by the 
gney to the cedent, which is called in law 
an onerous cauſe, there is no occaſion for any 
cauſe of warrandice; nor is it uſual to adje&t 
one, becauſe being a pure donation or gift, 
the meaning of the granter can only be to 
make over the bond, ſubje& to every draw- 
back, diſadvautage or inconveniency, (whate- 
ver 
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ver they may be) which might ariſe from a of a 
anterior deed of his own. | ther 
Bonds being thus executed or conſtituteſ beit 
agrecable to the form before preſcribed, or i diſck 


ſome ſuch ſimilar terms, will, it is thouoh at a! 
anſwer the end for which they were inte bare 
ed. The next ſuppoſal is, that the debiull e 
ſhall make payment to the creditor, which pu Reg 
an end to the bond or obligation, and then in Ce 
is reaſonable, that the debitor ſhould have: 
deed under the creditor's hand, acknowlech Net 
ing the receipt of the money, and liberatin been 
him from the obligation to pay, which is ci been C 
led a diſcharge, and may be conceived in the be No! 
following form. diſcha 
gence 
: no vel 
A Diſcharge. the he 
] A. B. of —— grant me to have receed a 
y from C. D. of the principal ſum a 
100 J. Sterling, with the annualrent thereof or, » 
* from —— to this date, contained in and du * e 
by virtue of a bond granted by him to ms my 0 
dated and bearing 20 J. Sterling of liqu bibi. 
date expences in caſe of failzie; and theretore tne (a 
* 1, by theſe preſents, exoner and diſcharge cuſtod 
„the ſaid C. D. his heirs and executors, of the uro 
foreſaid principal ſum of 100 J. Sterling, the de 
* whole annualrents thereof, bygone and it troub! 
time coming, and of the ſaid ſum of 20% 4 


money ſoreſaid of liquidate expences, due bf 1 
2, 


the ſaid bond, and of the ſaid bord itſelf, and . 
„ giltca 


LY 
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of all that may be competent to follow 
* thereupon ; and I bind and oblige me, my 
© heirs and executors, to warrant this preſent 
« diſcharge to the ſaid C. D. and his foreſaids, 
at all hands, and againſt every mortal; and L 
have herewith delivered up to the ſaid C. D. 
the foreſaid principal bond to be deſtroyed. 
Regiſtration for preſervation, and diligence 
in common form.” 


Niandum, Imo, If the bond happen to have 
been regiſtrate, and other diligence to have 
been done on it, then it is neceſſary, that this 
be noticed, both in the recital, and alſo in the 
diſcharging part, and likeways in the dili- 
rence to be given up to the party, fo as that 
no veſtige of the obligation may remain in 
the hands or cuſtody of the creditor, which 
mizht be the ſource of future diſturbance to 
the debitor, who has fairly paid the bond; 
for, when this is not duly adverted to, and 
that either the extract of the bond, or any 
ſtep of diligence, ſuch as hotning, caption or 
inhibition, is left in the hands of the creditor, 
the ſame, upon his death, being found in his 
cuſtody, may create an apprehenſion in his ex- 
ecutors, or in the tutors of his children, that 
the debt has not been paid, and ſo create freſh 
trouble to the debitor in the bond, who, if he 
has loſt by accident the diſcharge, may be ob- 
lied to pay the debt over again. 

20, That where the original bond is not re- 
dillrate, and fo can be given up, it is * 
u Or 
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for the debitor's ſecurity, that the receipt « 
diſcharge of the money be on the back of th 
bond, and referring to it, almoſt in as ſimpe 


"I ces 
terms as the receipt on the back of a bi. the 
But an acknowledgment of ſome ſort oro. aid 
ther of the payment, will always be require. and 
by every prudent man, even though he = pay! 
up his bond, becauſe it prevents the poſlibili , n x 
ty of an allegation on the part of the cri 
tor, that the bond went out of his hands H. 1 
ſome accident or other than upon payment , 283 
whereby he might ſtill make a handle to dif . net 
turb the debitor, who having once imple , aga 
'mented his bond, ought to put it as much . he 
practicable, out of the power of his creditor vpe 
to give him further diſturbance anent it. 488 
3tio, When the bond happens to have bee exe 
aſſigned or transferred, and is to be diſchi and 
ged by the aſſigney to the transferree, i hon 
form of a diſcharge falls to be more tediouif « T. 
and ample; becauſe all the conveyances, ho rec 
many ſoever, fall to be recited in their order fro 
till the title is fixed in the perſon who is in the 
mediately to grant the diſcharge; and the io alſc 
lowing form will anſwer ſuch a caſe, viz. Sou 
* ſur 
Diſcharge by an Aſſigney. | 1 
| | 6 * thi 
6 BE it known to all men by theſe preſent fei 
s me A. foraſmuchas B. by his bond lig 
dated became bound to pay to VM] me 
Lat the term of Whitſunday the pra * fa 


aße 


* 


( 
cip um of Sterling money, with 
t ——— money forefaid of liquidate expen- 
© ces in caſe of failzie, with annualrent for 
the ſaid principal ſum, from the date of the 
ſaid bond, to the foreſaid term of payment, 
and in all time thereafter, during the not 

payment thereof, which bond was regiſtrate 
in the books of council and ſeſſion, on the 
— day of —— whereupon the ſaid 
D. raiſed letters of horning at his inſtance, 
© againſt the ſaid B. which are dated and ſig- 
* neted upon and were duly executed 
* againſt the ſaid B. and regiſtrate; as allo, 
© the ſaid D. raiſed letters of caption there- 
* upon, and likeways letters of inhibition, 
' which are dated and ſigneted and 
execute againſt the faid B. and the lieges, 
' and duly regiſtrate in the general regiſter of 
' hornings, on the day of — 
To which bond, and whole diligence n 
recited and uſed thereupon, E. acquired right 
from the ſaid D. conform to his aſſignation 
thereof in his favours, dated ——— and 
; _ the ſaid E. by. his tranſlation of the date 
a transferred the foreſaid bond, and 
; * therein contained, and whole diligence 

* aforeſaid, uſed thereupon, to and in fayours 

* of F. who by his tranſlation and conveyance 

thereof, dated - made over and trans- 
* ferred the ſame to me, as in the bond, di- 
* hgence and conveyances above narrated, at 


more length is ſet forth; and now ſeeing the 
* ſaid B. hath made payment to me of the fore- 
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principal ſum, ſince the date of the ſaid bond, 


„ 
faid prinepal ſum of — Sterling money, and 
of the whole annualrents thereof due ſings 
the date of the faid bond, to the date hers: 
of, with the ſum of | 


| Sterling, as the Ml by t 

expences laid out by me and my cedent' 127 
authors, in regiſtrating the ſaid bond, and. lea 
raiſing and executing the foreſaid legal dil. . 5 
gence, whereof I hereby acknowledge the 
receipt; therefore, wit ye me, as having Vo 
right in manner before recited, to have ex 4.» . 
onered and diſcharged, as I, by theſe pre. I his d. 
ſents, exoner and diſcharge the ſaid B. his align 
heirs and executors, of the ſaid principal WM not d 
ſum of —— Szerling money, money i it in 
fore ſaid of liquidate expences incurred thro! ligen 
failzie, and whole annualrents of the fad the 


and in time coming, and of the ſaid bond it- I he h 
ſelſ, and whole ſtrength or effect thereof, 


„Hr priet 
and of the decreet of regi{tration interpo- 45 
ned thereto, and of the letters of horning, K We 
caption and inhibition raiſed thereupon, and cord 


of the executions, indorfations and regiſtra- 


tions of the ſaid letters, and of all further I £11 
| diligence or execution competent upon the and 


premiſſes, and of all that has followed or 
may follow thereupon ; and I bind and ob- 


lige me, my heirs and executors, to warrant of 
and maintain this preſent diſcharge to the duk 
ſaid B. at all hands, and againſt all mortas; zer- 
and I have herewith delivered up to him, oth, 
an extract of the ſaid bond, with the faid — 


, letters. 


BY i. 9 4 

letters of horning, caption and inhibition, 
© raiſed at the inſtance of the ſaid D. there- 
© on, with the aſſignation of the premiſſes by 
the ſaid D. to C. and the foreſaid tranſlation 
by the ſaid F. to me, to be cancelled, or other- 
© ways uſed or diſpoſed of by the ſaid B. at his 
«pleaſure. Regiſtration for preſervation, and 
© diligence in form as efteirs.” 


Notandum, Imo, It is to be obſerved, that 
tho' a party transferring a bond makes over 
his own title to the aſſigney; yet, when that 
aligney comes to diſcharge the debt, he does 
not diſcharge the aſſignation, tho' he recites 
it in the narrative of the writing; and the di- 
ligence in this form ariſes from the nature of 
the thing, becauſe, ſhould he diſcharge his 
title, it would be to cut the branch upon which 
he himſelf ſtood, which would be an impro-- 
pricty. . 

240, That wherever the bond is regiſtrate, 
it would be very prudent in the debitor to re- 
cord his diſcharge alſo, and : to. cauſe mark it 
on the margin of the regiſter, oppoſite to the 
{ad bond, leſt the diſ-harge ſhould fall by, 
and then a. ſecond extract of the bond may be 
taken out by the creditor, and the debitar. 
by this means put to freſh trouble. 

Where a. boud. is granted by a variety of 
different perſons, all bound conjunctly and ſe- 
verally, it commonly happens, that one or 
other of theſe perſons gets the full uſe of the 
money borrowed ; and fo all the reſt, being 
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cautioners for him, get bonds of relief fro 
that perſon. It miay be alta here obſe 
ved, that when more perſons” than one arc 
bound in a bond, ſuppoſe none of: them ix 
bound ſpecially to relieve the other, the. lay 
gives each of them equal relief againſt the 
reſt pro rata, or proportionally to their num. 
bers; and in either of ſuch caſes, as thre cre. 
ditor in the bond has the whole bound t 
him, he may call for his money from any one 
he chuſes. In which caſe, upon payment, be- 
ſides a diſcharge to the perſon who pays, he 
is alſo obliged to aſſign the debt to him, in 
order to operate his relief; The form of x 
diicharge and aſſignation follows. 


Diſcharge and Afignation. 


C 12 all men by theſe preſents, me, J. 
N foraſmuchas A. B. C. and D. by their 
© bond, c. (Here narrate the bond and 
* diligence) and now ſeeing the ſaid A. hai 
made payment to me of the faid princt- 
pal ſum of —— Sterling, with 
the bygone intereſt reſting thereon, from 
the date of the ſaid bond, and the ſum cf 
Sterling of expences, depurſed by me 
in raiſing and executing the foreſaid legal 
diligence, of all which amounting in whole 
to the ſum of Sterling, J hereby ac- 


=  - We Yi 


knowledge the receipt; therefore, wit ye 
3 « me 
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(511: F 
me not only to have exonered and ' Ffchar- 
'ged, as I, by theſe preſents, exoner and 
«diſcharge the ſaid A. his heirs and execu- 
tors, of the foreſaid principal ſum of . 
© Sterling, and of —— money foreſaid of 
© quidare expences, together with the inte- 


reſt of the ſaid principal ſum, bygone, from 


© the date of the ſaid bond, and in time com- 
ing, and of the ſaid bond itſelf; decreet of 
©-regiſtration- interponed thereto, and letters 


of horning, caption and inhibition raiſed 


thereupon ; executions, indorſations and re- 


giſtrations thereof, with all that hath fol- 
lowed or may be competent to follow there- 


on: But alſo, to the end the ſaid A. may 
' operate. his full relief, not only from the 
aid B. (from whom he bas a bond of re- 
' lief of the ſaid debt, bearing date — 


'-onal relief againſt the ſaid C. and D., who 
' ſtand bound jointly with him as aforeſaid; 
therefore, to have made and conſtituted, as L 


* ſaid A. his heirs, executors or aſſignies, my 
of liquidate expences, and intereſt of the 
' laid principal ſum, from the date of the ſaid 


payment, with the ſaid bond itſelf, decreet 
ol regiſtration interponed thereto, and letters 


« of 


produced to me at the granting hereof,) but 
' likeways, that he may operate his proporti- 


bond, and in time coming, during the not 


* 


by theſe preſents, make and conſtitute the 


virreyocable ceſfioners and aſſignies, in and 
' to the ſaid principal ſum of — Sterling, — 


and he may attach any one of the four to 


—_ 
Ss 4 
— 


 Unburle the one half of what he * 


3 „ 
* of horning, caption and inhibition raiſe 
* thereupon, with all that has followed g 
may follow thereon; ſurrogating and ſubſti 


hen 


© tuting the ſaid A. in my full right, title a" na 
place of the premiſſes for ever, with fu fm 
power to the ſaid A. to uplift, receive, “ ha 
(as in the preceeding ſcroll”) Ae 
he del 
Notandum, Imo, In ſuch caſes as this, th 12 
warrandice of the diſcharge is to be abſolut 1 
that is, « at all hands.“ But the warrandice ofi”” i 
the aſſignation is only to be perſonal ; that d do 1 
from the granter's facts and deeds.” ho h 
2d, It is to be remembred, that by the off aflur 
peration of the law, whatever intereſt or ei gn © 
pence incurred upon a bond, is paid to ti erlon 
creditor by one who has a bond of relief, ti d th 
intereſt and expence falls to be converted in nally, 
to a principal ſum, in favours of the ,perla the 
who paid the debt, againſt the debitor in re | re 
lief; and this holds alſo quoad all co-princips _ 
who owe proportional relief to one anothd _ 
ſuppoſing no particular bond of. relief is gran aid hi 
ed by any one of the obligants to the other . 
and ſuppoſe fix perſons in a bond bound, an h pe 
that five of them have bonds of relief fru =; 
the ſixth obligant, but that the other five hay . for 
given no particular bonds of relief to fr: *A 
one another, pro rata, the law. in this cak - 2 
gives proportional relief to any one of th "I 
ve paying the debt, againſt the other four "uh 


($33 3 
bliged to pay to the principal creditor; and 
hen this happens, he muſt make over the 
ne half of the debt to that perſon, being one 
f the four from whom he has exacted the 
ne half: But as in this caſe, each of thefe 
jo, who are become thus joint creditors in 
he debt, have a rig. to aik from the other 
ur proportionally, fince the firſt payer 1s not 
ully relieved by his drawing the one half 6f the 
im; therefore, what the firſt aſſigney is bound 
> do in this caſe, in favours of that co-obligant, 
ho has paid him the one half of the debt, is, 
o aſſume him a partner in the right, and to 
hen and transfer to himſelf, and the fourth 
terſon paying jointly, the whole debt, to the 
nd they may operate their relief proporti- 
nally, from all the other obligants; and allo, 
dthe end each of them may operate their 
Il relief from the ſixth perſon, who gave 
lem all bonds of relief, and ſo the tranſacti- 
11s ta go on, till every one of the five has 
ad his proportion, in caſe they all remain ſol». 
ent, and until they are fully relieved by the 
th perion, who is ſuppoſed the ultimate de- 
nor; and as all the five are iu effect caution» . 
$ for one another, quoad one fifth of the 
A; ſo whatever intereſt or expences any of 
ele co-obligants pays. for the reſt beyond 
is own proper fifth ſhare, he may warran- 
ly, or by law charge annualrent upon that 
tereſt and expence. | 

8 3710, That. 


the like; and the ſame thing holds as to ca 


( 314 ) 

3tiv, That this is a fixed rule in law, that a 
eautioners whatſoever, who are diſtreſſed and 
obliged to pay upon being bound with or fe 
another, are intitled, in confequence of tha 


e PA) 
eirs, t 
arty, 
ay, b 


right of relief, to intereſt on whatever then 1 
pay, from the date of the advance, whethe de 
the ſum paid yield ann alrent to the origin © 


calle 
& a ſut 
ain le 
re the 
lebito1 


creditor or not; and fo the obligation of x 
lief extends to produce interett in favours ( 
the diſtreſſed cautioner, upon expences or by 
gone annualrents, merchants accompts, ant 


tioners in ſuſpenſions, cautioners for facto 
for tutors and curators, for executors in cat 
firmed teſtaments, or the like. 
4to, That altho' the law only allows the rt 
lief to cautioners who are ſuppoſed to be d 
ſtreſſed for the debt, and not to thoſe wii 
pay the ſame voluntarily without any leg! 
compulſitor; yet, where the debitor dia b4 
erat in mora, that is looked upon as equal ll 
diſtreſs, or when he is vergens ad inopia 
If the debitor in a bond decline making pa 
ment of the debt to the creditor or his aſl 
ney, the next thing which falls to be conſide 
ed is, what compulſitor the law gives to tt 
creditor, in order to force the payment ; a 
in ſuch caſe, the creditor cither regiſtrate i 
bond, where it bears a clauſe of regiſtraio 
and obtains a decreet of regiſtration mterpC 
ned to it, or if it bears no clanſe of regultr 
tion, or chat the debitor himſelf is dead, : 


„ 

e payment only to be expected from his 
eirs, then, upon a ſummons given to the 
arty, he obtains a decreet ordaining him to 
u, before the Lords of ſeſſion, or other 
pmpetent judge; and this decreet, whether 
be a decreet of regiſtration, or a decreet 
pon citation, in common contradiſtinction, 
called a decreet in foro; either of theſe 
a ſufficient warrant for the creditor. to ob- 
ain letters of horning and poinding, which 
re the firſt ſtep of legal diſtreſs, againſt the 
lebitor ; and of which letters the tenor follows. 


Horn ing. 


* E, by the grace of G OD, king 
of Great Britain, France and Ire- 

* land, defender of the faith, to 
meſſengers at arms, Our ſheriffs in that part. 
jointly and ſeverally, ſpecially conſtitute, 
greeting, Foraſmuchas A. by his bond, bear- 
ing date bound and obliged himſelf to 
pay to Our lovite B. the ſum of 100 J. Ster- 
ing, at the term of with 20 J. money 
foreſaid, of liquidate expences in caſe of 
' failzie, and the due and legal annualrent of 
the ſaid principal ſum, from the date of the 
ſaid bond, to the foreſaid term of payment, 
and thereafrer, during the not payment, as 
the ſaid bond, inſert and regiſtrate in the 
books of Our council and ſetſion, and ha- 
ing a decreet of Our Lords thercof inter- 
| « poned 


* poned th 1 
thereto, upon the day a 
theſe preſents, ordaining theſe rac 7 


ing, 
ritag 


* to be direct thereon, 1 

5 , In m 

4 1 pro - a proports. Gur wil i th hich 

2 , and We charge you {tri&] 

þ _ that immediately, after whe 4 by Sk 

« 9 b letters, ye pals, and in Our name 1 trail 

5 par e 4 command and charge the faid ha 

perſonally, or at his dwelling place, to * he 

5 057 why = _ - of the foreſaid pri 25 

{ of 100 J. Sterling, 

: = eſaid of liquidate Ben. on he 4 ; 

- = ar with annualrent of the ſaid princy is 

- _ rom the day and date of the ſaid bon and | 

: LEG ages during the not paymei full 

, after the form and ten F 

« 8 _— of 1 oY = 
| . o, in all points; and that, withi i net 
| ; _ after he ſhall be charged by — 5 1 
; i. under the pain of rebellion, and pu Per 
1 5 id 0 him to the horn; wherein if ti 
by * A. fail, the ſaid ſpace being bye Not 
0 t immediately thereafter, ye denound being 
1 : "ig rebel, and put him to the horn, rope 
[ x * haill remanent order againſt hi carries 
| ; 8 _ d by law: And ſiklike, that yel b alw 
| 7 N and authority aforeſaid, arrelWiing's 
| YET diſtrenzie fene 
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ing, mails, farms and duties of lands and he- 
ritages, debts, ſums of money, and all other 
moveable means and effects whatever, per- 
niuing and belonging to him, wherever, or 
in whoſe hands ſoever the ſame may or can 
be apprehended, make penny thereof, to the 
avail and quantity of the foreſaid principal 
ſum, annualrents thereof, and liquidate ex- 
pences; and make the faid B. compleatly 
ſatisfied and paid thereof, after the the form 
and tenor forefaid, in all points, according 
to juſtice, as ye will anſwer to Us thereup- 
on. The which fo do, we commit to you, 
and each of you, jointly and ſeverally, Our 
full power, by thefe Our letters, delivering 
them by you duly execute and indorſed a- 
gain to the bearer, Given under Our lig- 
net at Edinburgh, the —— day of 
and of Our reign the — year 
Per decretum dominorum conculu.” , 


Netandum, Imo, Theſe letters of horning 
being ſubſcribed by a writer to the ſigner, whoſe 
proper buſineſs it is to iſſue ſuch diligences, he 
carries it to the king's ſignet, of which there 
b always a proper keeper appointed, and the 
king's ſeal, (known now by the name of the 
loner) is affixed thereto by the keeper, who 
adhects the particular date on which the ſignet 
was affixed, that is, the day of the month 
and year in figures, and then the letters of 
horning are compleat, and ready to be put in 
execution. 


Xs: 2do, That 


E 
2do, That before the year 1718, the da 
of appending the ſignet was ordained to h 
{et down in writing at length; but upon x 
application by the Keeper at that time, t 
Lords of ſeſſion, by an act of ſederunt, or de. 
liverance on a repreſentation given in to then 
by the keeper, allowed the date of the ſigns 
to be inſert in figures. 

2t10, That by an act of parliament in the 
year 1748, the effect of a denunciation up 
letters of horning, ſo far as it operated to ei 
cheat the debitor's effects, was totally aboliſh: 
ed; and therefore, ſince that time, the clauk 
ordaining the debitor's moveable effects to he 
eſcheated and in-brought to his Majeſty's uk; 
is not, nor ought not to be inſert in the 
hornings. 

4to, That altho* by the foregoing ſtile d 
a horning, the warrant to the meſſenger to 
arreſt and poind the debitor's effects, are both 
conceived in the ſame terms, and without any 
difference in point of time, for the meſſenger 
putting theſe two compulſitors in execution; 
yet this is explained by practice, ſo as that the 
meſſenger may warrantably arreſt the debitor 
effects, even before, or without giving him 
charge of horning perſonally, or at his dwel- 
ling place; but he cannot warrantably poind by 
effects, till he has not only given the debitor: 
charge, but that the days of that charge are al 
ſo elapſed ; and the reaſon may be ſuppoſe 


to be this, that the arreſtment only ſecures : 
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1 
inſt the debitor's putting his effects out of the 
ay, in prejudice of his creditor, whereas the act 
f poinding transfers the property of the elects 
oinded, from the debitor to the creditor ; and 
this being a ſtronger ſtep of diſtreſs, the law and 
practice ſeem to have thought it reaſonable not 
to admit of its being taken, till the debitor had 
howed himſelf contumacious, in difobeying 
the charge of the king's letters, which the law 
preſumes he would not venture to tranſgreſs. 

51% That where the bond or obligation 
(which muſt always be regiſtrate before the- 
letters of horning can be raiſed) bears any 
preciſe number of days, on which horning is 
to paſs, for example, as ſix, eight or ten; in 
theſe caſes, the writer to the ſignet in this 
horning, is to make that the rule of charging 
the party, and appoint him to be denounced 
if he fails in that conventional time; but if the 
bond bear a conſent for regiſtration and horn- 
ing, without mentioning any number of days, 
m ſuch caſes, the uniform practice has fixed 
the charge to be given on fifteen, which all 
writers follow, except where particular ſtatutes 
laye declared otherways ; ſuch as charges of 
horning to ſuperiors to enter adjudgers, which 
are to be given on 21 days; charges againſt 
perſons reſiding in Or#ney or Zetland, which 
are to be on 40 days, and the like. 

6to, That though originally, letters of 
borning did only proceed on decreets of the 
Lords of ſefion, or bonds or obligations re- 
WEL gittrate: 


„ 

giſtrate in their books; yet, by ſeveral att; of 
parliament, particulary in the reign of king 
James VI. for the cafe and conveniency of the 
heges, they are warranted to be given by de 
liverance of the Lords of ſeſſion, upon de. 
creets of moſt inferior courts; ſuch as ſheriſß 
commiſſaries, baillies of regalities and burrow, 
and theſe always proceed upon a charge of 
15 days; but there is no authority by any lay, 
for railing hornings upon the decreets either d 
Juſtices of the peace, or baron baillies, and the 
reaſon why the ſtatute has not extended the pri- 
vilege of hornings, for forcing obedience to 
the decreets of juſtices of the peace, and baron 
baillies, ſeems to be this, that their powers 
being confined to petty matters, ſuch as ſmal 
riots, ſervants fees, breaches in good neigb- 
bourhood, and other ſuch petry affairs; and 
the certification of a horning being no lels 
than the forfeiture of the diſobedient perſon's 
whole moveable effe&s; this might be ſup- 
poſed too ſevere a puniſhment to inflict, for 
not obtempering theſe lefler ſentences, which 
the juſtices of peace have power to enforce, 
by confining the perſon of the delinquent, til 
he gives obedience, and the baron baillie can 
have his ſentence enforced by poinding. 

7mo, That where the perſon againſt whom 
the horning is raiſed, happens to be out of the 
kingdom, in ſuch cafe, the horning mult al. 
ways proceed upon a bill, craving a warrant # 


gainſt the party, to be executed at the * 
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ket croſs of Edinburgh, pier and ſhore of 


Lieth, and ur on ſixty days, even tho” the horn- 
mg proceed cn a regiſtrate bond bearing any 
lefler number of days. The debitor being thus 
charged with horning by a meflenger, and 
proving diſobedient, the next ſtep to be taken 


by the meſſenger in execution of his office, is, 


to go to the market croſs of the head burgh 
of the ſhire, where the debitor has his reſi- 


for warning the lieges to attend and hear 
what is pailing, the meſſenger declares the 
perſon charged, the King's rebel, or, in the 
words of the letters, puts him to the horn, 


of old, the party denounced was no longer to 
be conſidered as the king's free ſubject ; but 


all his effects were liable to be ſeized for the 
ule of the publick; and the denunciation pro- 
ducing ſuch ſevere effects, it was judged rea- 
ſonable, that the ſame ſhould be made publick, . 
by regiſtrativg of the hornins, and of the 
executions, both of the charge and denunci- 
ation, within fifteen days after the date ot the 
aſt, otherways, that the execution of de- 
nunciation ſhould be void; and ſo it was en- 
atted by ſtature, James VI. par. 6th, act 7 5th, 


in which the particular form- wherein theſe 


regiſters are to be kept, is ſpecially ſer down. 
The horning being thus execute, denoun- - 
cd and regiſtred, and the perſon thereby in 
the ſenſe of law become the king's rebel, by 
* 


Xx 2, 


dence, and there, after three blaſts of a horn, 


which is called a denunciation; after which, 


( 522 ) 
diſobeying his commands, the law deprive 
him of all liberty of his own perſon, and al. den; 
lowed him to be ſeized and thrown into pr. refo! 
fon, which is done by letters of caption: iſſued and 
in the king's name, and under his ſigner, fa pani 
apprehending the perſon of the rebel, where-M ſuch 


the 


of the tenor follows, viz. 6 ded1 
155 
Caption. amp 
com 
© {YEoRGE, Ec. (as in the horning ) For. as is 
c: aſmuchas it is humbly meant andi We 
* ſhown to Us by Our lovite, A. That where imm 
upon the of laſt by in C 
paſt, B. was duly and orderly denounced chat 
rebel, and: put to the horn by virtue of let — 
© ters of horning, raiſed and executed at the ¶ the 
* inſtance of the ſaid A; for not payment ma: — 
king to him of the principal ſum of 100 mef 
Sterling 20 l. money foreſaid of liquidate FW fore 
« expences incurred through failzie, and bi- ſeeh 
* gone tereſt of the ſaid principal ſum con- per 
* tained in a bond dated — granted by I. ver 
the ſaid B. to the ſaid A. regiſtrate in the ¶ thei 
* books of council and ſeſſion upon and I app 
* having a decreet of the Lords thereof in- anc 
* terponed thereto, whereupon the ſaid le- and 
ters of horning proceeded, as the ſame, I and 
« with the executions thereof duly regiltrateF* per 
jn the ſheriff court books of —— ſhown to hat 
the Lords of Our council and ſeſſion, have I“ fail 
6 


teſtiſied; under which proceſs of horny lie 
— * 


( 523 ) 
the ſaid B. hath continually lyen and abid-- 
den; and yet, notwithſtanding thereof, haunts, 
* reſorts to, and frequents kirk and marker, 
and other publick and private places and com- 
+ panies, as if he were Our free liege, and no 
* ſuch proceſs of horning had been led or 
© deduced againſt him, in high contempt of 
Us, Our authority and laws, and an evil ex- 
© ample to others to commit the like in time 
coming, unleſs remeid be thereto provided, 
as is alledged. Our vill is therefore, and 
We charge you ſtrictly, and command, that 
* immediately on ſight hereof, ye paſs, and 
ein Our name and authority, command and 
charge the ſherifts of the ſherifidoms of — 
— ſtewards of the ſtewartries of ——— 
the provoſt and baillies of the burrows of 
I | —— and all their deputes; and alſo, 
MW neflengers ar arms, Our ſheriffs in that part. 
WM foreſaid, conjunctly and ſeverally, to paſs, 
* ſeek, fearch for, take and apprehend the 

* perſon of the ſaid B. rebel foreſaid, where- 
ver he can be found within the bounds of 
their reſpective juriſdictions; and being fo 
I apprehended, to put him in ſure ward, firm- 
MW ance and captivity within their tolbooths, 
ind others their warding places, keep, hold 
„und detain him therein, upon his own pro- 
per charges and expences, ay and until he 
J hath fulfilled and.obeyed the charge of the 
e faid letters of horning, and be orderly re- 
* lieyed from the proceſs of horning therein 
contain- 


7 
— 


. 


C804 5) 
contained, by payment making of the fy 
of money therein mentioned; and for thy 
effect, if need be, that ye make ſhut a 
lock- faſt houſes, gates and doors, open mn 
patent, and uſe Our keys thereto, withi 
© three days next after they be charged h 
you thereto, under the pain of rebella 
and putting of them to the horn, wherein 
* they fail, the ſaid ſpace being paſt, Our othe 
© letters ſhall be directed, charging them ja 
* pliciter ; and it theſe Our letters be putt 
*- exccution within Our burgh of Edinbumi 
that the concurrence of the magiſtrates bt 
craved and obtained thereto, according tt 
* juſtice, becauſe the Lords have ſeen the re 
giſtrate horning above mentioned, as ye vil 
* anſwer to Us thereupon : The which to do 
© We commit to you, jointly and ſeverally 
Our full power, by theſe Our letters, deli 
* vering them by you duly executed and ut 
dorſed again to the bearer. Given unde 
Our ſignet at Edinburgh, the —— day d 
and of Our reign the yea 
Ex deliberatione dominorun contili 
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Netandum, imo, That letters of captig 
muſt always proceed upon a deliverance, 
Warrant upon the back. of a. bill or petition i 
the Lords. | 

2do, It is incumbent as well upon the wi 
ter to the ſignet who expedes theſe letters, i 
the clerks of the bills, to adyert, _ ti 

oruid! 
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orning be duly executed, denounced and re- 
trated, on which the caption proceeds ; 
at is to ſay, that the horning be duly exe- 
ured again{t the party, and the execution 
bſcribed by two witneſſes, as well as the 
jefſenger, and that the denunciation bear date 
ithin year and day of that execution, and 
at the horning be regiſtrate within fifteen 
avs after that denunciation; for, if the horn- 
7 is defective in any one of thefe particu- 
rs, the caption cannot warrancably be expede. 
ztio, After a caption is thus raiſed and ex- 
ted, the perſon of the debitor apprehend- 
| and delivered over to a magiſtrate of any 
urgh, if the magiſtrate either decline, with» 
it a juſt and neceſſary cauſe, to put the de- 
tor in priſon, or that afterwards the debi- 
r eſcape therefrom, either through the in- 
ficiency of the priſon, or the fault of the 
eeper, for whoſe behaviour the magiſtrates 
te anſwerable, then the magiſtrates are by 
u liable to the creditor for payment of the 
lebt, and for which a proceſs. may be brought 
gainſt them. 

416, After the debitor is confined to priſon, 
ho* by the will of the letters he is there to 
main upon his own charges till he give obe- 
hence by payment of the debt; yet, the prin- 
Iples of compaſſion ſo far mitigate the ſeve- 
ty of the law, that by the act 21ſt, par. 
th of king William, it is ordained, that where 
ic priſoner complains to the magiſtrate, that 

be: 


(6% 
he is fo poor, that he is not able to mainti 
himſelf, and makes faith thereon, the mag 
ſtrate, upon intimation given to the incarce 
rating creditor, is authoriſed to oblige ſuc 
creditor to ſettle an aliment for the priſoner 
maintenance, at the difcretion of the mag 
ſtrate, not under three pence per diem, al 
by common practice, it never exceeds one ſhi 
ling Sterling; which aliment if the credit 
neglect to conſign and pay regularly, the mz 
giſtrate is at freedom to ſet the indigent pr 
ſoner at liberty without any hazard; and thi 
is called the benefit of the att of grace ; an 
the debitor being once liberate in this man 
ner, the creditor cannot warrantably imprilat 
him for the ſame debt, upon the ſame dil 
gence. 200 

510, Every meſſenger, when he goes to ex 
ecute a caption, ought to have a blazon, as the 
badge of his office, diſplayed on his breaſt, fe 
gether with a rod or wand, which are the pre 
per diſtinguiſhing marks of his othce. 

The blazon and wand are given hin 
when he receives his commiſſion from tht 
lord lyon, and the blazon has the king's arm 
ſtamped or imprefſed upon it; and fron 


thence it is, they are callled meſſengers à 


arms; for they are in no other reſpect eſteem 


ed military, but civil officers. The ro! 


or wand is of a particular ſhape, and the 


uſe of it is, that the meſſenger may theredſ 


touch the perſon againſt whom the copy | 
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aiſed, 
nd bo 
deing | 


6to, 


he me 
eters, 
next {1 


or th 
ower 
im to 


ery f 


ſuflicie 
For, { 
Want! 
priſon 


oppre! 


e {hc 


from 


derha 


ect th 


"MM 


of ca 
magiſ 
other 


the r. 
practi 
rebel 
partic 
ad 0 
boun 
liable 
lome 


And 


7 J 


aiſed, who is ſuppoſed to know this rod, 
nd bound to ſubmit to it, under the pain of 
ing liable in deforcement. 

bo, When a perſon is duly apprehended, 
he meſſenger, agreeable to the will of the 
etters, is bound to incarcerate him in the 
ext ſure priſon, and neither the meſſenger, 
or the creditor his employer, have it in their 
ower or choice, at their pleaſure to carry 
im to one more remote, unleſs it were for 
ery ſpecial conſiderations ; ſuch as, the in- 
ſuficiency of the next priſon, or the like: 
For, ſhould the meſſenger take upon himſelf 
wantonly to take the debitor to a very diſtant 
riſon, he might be purſued and puniſhed for 


ppreflion before the Lords of ſeſſion, unleſs 


e ſhould produce an expreſs order in writing 
from the creditor for ſo doing, which might 
derhaps liberate the meſſenger, but would ſub- 
ect the creditor in the ſame penalty. : 

71m, That altho' by the ſtile of the letters 
of caption, meſſengers are directed to charge 

magiſtrates of burrows, ſheriffs of ſhires, and 
Wother inferior judges to ſeize and apprehend 
the rebel; yet, by the conſtant and uniform 
practice, the meſſenger always apprehends the 
rebel himſelf, and only now and then, upon 
particular occaſions calls for or requires the 
ad of theſe inferior judges, which they are 
bound to adhibit under the penalty of being 
lable for the debt, unleſs they can quality 
lome rational excuſe to juſtify their refuſal : 
And the reaſon why the will of the letters 
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E 
was antiently fo conceived, is, that when thy 
country was leſs civilized than it is now,! 
was matter of much greater difficulty to ap 
prehend ee denounced, who very ofte 
gave reſiſtance; ſo that it required the a 
of magiſtrates and perſons of greater auth 
rity than common meſſengers, to prevent u 
mults and diforders on ſuch occaſions. 

The next thing that falls to be conſiderel 
is, how a party is to behave who is charge 
with horning, or has other diligence raiſed 
gainſt him for payment of a debt, againl 
which he has defences, objections or except 
ons ſuthcient to ſcreen him from payment o 
performance of the obligation chayged on 
in whole, or in part; and, in ſuch caſes, tha times 
remedy of the party aggrieved is, to applyſ the 
to the Lords of council and ſeſſion by a bill of di 
of ſuſpenſion, which when paſt and expedeſ cn 
is termed letters of ſuſpenſion. like, 

Theſe letters are drawn up by the writers} judg: 
and paſs the fignet, and proceed by warrants] rity | 
or Ex deliberatione dominorum concilii, in the] want 
ſame manner that the letters of horning do and 
which commonly give rife to them. dilig 

The bills upon which theſe letters paſs, te chat 
preſent to the Lords, that the party is wrong to | 
fully charged, and ſubſume upon the reaſou tion: 
for ſo ſaying, which are as various as ther abuf 
may be juſt objections or exceptions again of 1 
any debt once contracted ; ſuch as payment tent, 
compenſation, p/urts petitio, and the like: 1 irrcl 
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the party preſenting ſuch a bill, ought always 
to bring along with him, and produce before 
the judge, the verification or inſtruction of his 
allegation in writing, as he is bound to verify 
all his allegations inſtantly, or at leaſt, refer 
them ro his party's oath, which, by modern 
practice, is held to be equal to a written in- 
trudion, in order to obtain a ſuſpenſion; and 
herein lies the difference in law betwixt a ſuſ- 
penſion, and a proceſs of reduction for ſetting 
aide the debt totally, tho? the laſt very often 
accompanies the firſt, viz. That in all ſuſpenſi- 
ons, the reaſons ought to be verified immedi- 
ately to the judge, "whereas in a reduction of 
the ground of debr, by way of proceſs, diſtant 
tines and terms will be allowed for proving 
the reaſons of reduction; and the ground 
of difference lies in this, that as no diligence 
can proceed, ſuch as horning, caption, or the 
ike, without the warrant or authority of a 
judge, fo the law preſumes, that this autho- 
ity is not ſought for, or at leaſt not granted 
wantonly, but that omnia ſunt ſolenniter acta; 
and therefore, that ſo much reſpect is due to 
diligence once obtained in the king's name, 
that the effect and execution of it ought not 
% be ſtopt upon looſe and vagne allega- 
ons; and it is perhaps one of the greateſt 
abuſes that has of late crept into the prattics 
ol of the law, that writers are ſo ready to pre- 

(bet, and judges to paſs bills of ſuſpenſion, upon 
oY irrelevant and frivolous reaſons; : and rhe only 
0 | 32 excuſe 


3 
excuſe that ſeems to be made for this, is, that 
the perſon raiſing the letters, who is called 
the charger, gets an additional ſecurity upon 
the expeding of letters of ſuſpenſion, by the 
party obtainer his being obliged to find cau- 
tion, not -only for the payment of the deht 
on which the diligence is raiſed, but alſo ſuch 
turther damage or expence as the judges may 
modify at diſcuſſing the reaſons, in caſe d 
wrongous ſuſpending. The ſtile of this bond 
of caution has been improved by ſeveral ad 
of ſederunt, and runs thus ; 


J A. do, by theſe preſents, bind and oblige 
£ me, my hcirs and executors, as cauti- 
* oner and furety, enacted in the books of 
council and ſeſſion for B. that he ſhall make 
payment to C. his heirs, executors or aſſignies 
or to ſuch perſon to whom payment ſhall be 
founddue by che court of ſeſſion, of the prin- 
cipal fum of Scots money, mo- 
ney foreſaid of liquidate penalty, and an- 
nualrent of the ſaid principal fum bygone, 
and in time coming, contained in a bond al- 
ledged to have been granted by the faid 5, 
to the ſaid C. whereupon the faid C. has 
raiſed letters of horning, and cauſed charge 
the ſaid B. in caſe it ſhall be found at dit 
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cuſſing of the letters of ſuſpenſion, now in. 


« tended to be raiſed of the ſaid charge, that 
the ſaid B. ought to do the ſame; as al. 


« ſo, that the ſaid B. ſhall make payment a 
; * 


2 7 

© the ſaid C. of ſuch further ſum in name of 
damages and expences, as the ſaid Lords of 
council and ſeſſion ſhall think fit to modify, 
in caſe of wrongous ſuſpending, after diſcuſ- 
« ſing the letters of ſuſpenſion propoſed to 
follow hereupon. And I the faid B. bind 
© and oblige me, my heirs and executors, to 
free, relieve and harmleſs keep the ſaid A. 
his heirs and executors, of this preſent 
bond of cautionry, and of all coſt, damage 
© or expence which he may ſuſtain or incur 
' thereby any manner of way. Regiſtration- 
in the books. of ſeſſion for letters of horn- 
ing on fix days charge, c. 


Notandum, Imo, That in all ſuſpenſions 
whatſoever, the party applying for them mult. 
in the body of his bill offer caution; but if 
his circumſtances are ſuch, that he cannot 
prevail with any friend to engage for him, 
the Lords are in uſe to allow juratory cauti- 
on; that is to ſay, the party ſwearing, that 
he is unable to find a good ſurety, and grant- 
ing a diſpoſition of all his effects for the char- 

ger's ſecurity and payment in caſe of wrong- 
MW ous ſuſpending. The Lords ſuſtain this in 
place of caution, and the clerk writes on the 
the back of the bill accordingly, 
| 2do, If the party charged, does not incline” 
do trouble any of his friends to be ſurety for 
bim, he has it in his power to avoid it, by: 
canſignation of the ſums charged for in the 
| - 17 2 hands 
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1 
hands of the clerks to the bills; and theſe 
ſuſpenſions, which proceed upon conſig nation, 
are commonly paſt with the greateſt cate, if 
there are not ſome juſt grounds of challenge 
of the debt charged for. 

ztio, Whether the charge proceed for pay: 
ment of a liquid ſum of money, or to per- 
form a deed, fuch as diſponing of lands, de- 
livering of victual, or any other ſubject of 
contract, the caution is to be found at ob- 
taming the ſuſpenſion, in the preciſe terms 
of the charge, otherways the writer to the 
lignet ought not to preſent it, nor ought the 
clerk to the bills to receive it. 

'The perſon charged being thus ſuppoſed to 
have provided a bond of cautionry, the wri- 
ter to the ſignet draws. up his reaſons in the 
form of a bill; and it is read by the clerk of 
the bills to any one of the Lords of ſeſſion, 


Who, by weekly turns, mect betwixt nine and 
ten, for hearing ſuch bills in time of ſeſſion, 
and twice in the week in time of vacance; 
and if the judge find the reaſons of ſuſpenſion 


relevant, with ſome ſort of veriſication attend- 
ing them, then he commonly paſſes the bill; 
upon which, in that caſe, the clerk writes the 
deliverance in the following terms, on the 
back of the bill: Itat ſummonzitzo ut petitur, 
To the day —. and in the mean 


time, ſutgends and diſcharges, to the —— 


day of une lame month, that the verity be 
* kuown,. becauſe A. B. hath become cauti- 
© On 


receive 
ratory, 
party,) 
will b. 
ty of 

letters 


the k1 
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toner for the complainer to the efſect with-- 


ia mentioned. 


The bill being thus paſt, and the caution” 
received, (Whether common caution or ju- 
ratory, or that conſignation is made by the- 
party,) to which the deliverance by the cleric 
will be accordingly adapted, it is then the du- 
ty of the writer to the ſignet, to expede the 
letters of ſuſpenſion, which are to paſs under 
the king's ſiguet, reeiting the bill verbatim. 


Suſpenſions. 


6 Oc. Foraſmuchas it is humbly- 
| meant and ſhown to Us by Our lo- 
' rite A. that where the faid complainer is-. 
lately charged. by virtue of letters of horn-- 
ing, raiſed at the inſtance of B. to make pay-- 
ment to him of the principal ſum of — Ster --- 
ng money, — money foreſaid of penalty, and 
' annualrent of the ſaid principal ſum, bygone: 
* fince and in time coming, during the not- 
payment, contained in a bond granted by A. 


'1o the ſaid B. and for payment of Which, 


the ſaid B. obtained decreet before the ſhe--- 


' riff of 


againſt the ſaid 4.. and where 


' upon he raiſed letters of horning, and that 
within a certain ſhort ſpace next after the 
charge, under the pain of - rebellion, and- 
putting of the ſaid complainer to the horn, 
moſt wrongouſly and unjaitty, conſidering it 
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( 534 Y 
© ſuſpenſuon as in the bill, and then ſay, ) and ecut 
therefore, the ſaid letters, charge and: de. tains 
creet ought and ſhould be ſuſpended at the faid 
ſaid complainer's inſtance; nevertheleſs, for MW fore 
the more obedience, the ſaid complainer has MW cub 
found caution acted in Our books of coun- Lor 
cil and ſefhon, for payment to the charger pene 
of the fums charg by for, in caſe it {hall be ters, 
found at Aiſcuſſing the aforeſaid reaſons in ¶ tion 
the proceis of ſuſpenſion to follow hereup- ¶ upo! 
on, that he ought ſo to do; and therefore, plaii 
the ſaid letters and charge ought and ſhoud Tat a1 
be /implictter ſuſpended, for the reaſons and putt 
cauſes foreſaid, and others to be proponedM'cuti 
at the diſcuſſing hereof. Our Will is bee oſlic 
fore, and We charge you ſtrictly, and com- ¶ mea 
mand, that immediately after fight hereoi, ¶ mon 
* «ye paſs, and in Our name and authority, WF acco 
4} © lawfully ſummon, warn and charge the ſaid caut 
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. perſonally, or at his dwelling place, o abo. 
* compear before the Lords of Our council in « 
and ſeſſion at Edinburgh, or where it ſhall 

happen them to be for the time, the ml N. 
© of next to come, in the hour of cauſe, care 


with continuation of days, bringing with 
him the foreſaid pretended bond, and de- 
£ creet obtained before the ſaid ſheriff there- Make 
© on, and the foreſaid letters of horning rai 
« {ſed upon the ſame, againſt! the ſaid com- ers, 
« plainer, with the executions thereof, to be 
1 ſeen and conſidered by Our ſaid Lords, and Npefore 
1 to hear and fee the ſame, haill effect and ex 
ll : { ecutial 
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ecution thereof, and proceſs of horbing con- 


ſaid complainer, for the reafons and cauſes 


cuſſing hereof: Attour, We and the faid 


vpon the ſame proceeded upon the fait com- 


cution againſt the complainer, and of their 


mean time, while the —— day of the faid 
month of —— that the verity be known ; 
Eaccording to juſtice, becauſe F. has become 
cautioner for the complainer, to the effect 


rained therein, ſimpliciter ſuſpended upon the 
foreſaid, aud others to be proponed at diſ- 


+ 


Lords of Our couneil and ſeſſion, have ſuſ- 
pended, and hereby ſuſpend rhe foreſaid let- 
ters, and charge, and whole eſſect and execu- - 
tion thereof, and grounds and warrants where- 


plainer, diſcharging hereby all meſſengers 
at arms, and other officers of the law, from 
putting the faid letters to any further exe- 


offices in that part in time coming, in the 


above mentioned, as ye will anſwer, Oc. 


in common form.“. 6D 


Notandim, 11mo; That if the fuſpender be 


dcarcerated by letters of. caption, follow- 
ag on the charge propoſed to be ſuſpend- 


d; in that caſe, the recital of the bill muſt 
take mentien of the caption and incarcera- 
jon; and the writer, in expeding the let- 
ers, after the ordinary ſtile in the will, muſt 
ubjoin a charge to ſet at liberty, immediately 
defore the words, according to juſtice. Fhe 
e of which runs in theſe words: Siklike, 

* that 


„ 


**rhat ye in Our name and authority, cœ ion; 


mand and charge the provoſt, or any one d ſpoſitic 
the baillies of the ſaid burgh of ——— jj ger, 
for the time, and the keeper of their , th; 
booth, perſonally, or at their dwelling RH: B 
ces, to ſet the ſaid A. at liberty furth on (@ 
their ſaid tolbooth, within which he at or ſe 
* ſent remains incarcerated, as ſaid is, and tha, make 
within twenty four hours next after they preſe 
* be charged by you thereto, under the pai dect, 
of rebellion, and of putting them to the hon; ato, 
*- wherein if they fail the ſaid twenty fouWrrenf 
hours being firſt come and bygone, that in ¶Mrion; 
mediately thereafter, ye denounce them Ou, cases 
rebels and put them to the horn, and uſs arge 
the haill remanent order againſt them pteſj be g. 


ſcribed by law.” 

2do, If the debitor is incareerated by vir 
tue of letters of caption, in that caſe, before 
he can apply for a ſuſpenſion of the debt an 
letters of liberation, he muſt make intimation 
to the charger of his intention ſo to do, and 
produce. an inſtrument. to that purpoſe, taken 
in the preſence of a notary and witneſſes, 0 
therways, by act of ſederunt, the clerk ſhoul 
neither receive, nor the Ordinary paſs the bl 
of ſuſpenſion, nor indeed ought. the. writet 
to the ſignet to preſent it. 

3tio, When the party obtainer of the ſub 
penſion is unable to find caution, the bill, Mas ot 
is before obſer ved, may paſs upon uratonNſſfkar a; 
| cuil of 
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EN 
ution ; that is, the ſuſpender conſigning a: 
poſition of all his effects, in favours of the 
arger, and ſwearing to the truth of it, and 
o, that he is not able to obtain better cau- 
n: But before a bill is offered to be paſſed 
pon ſuch caution, the preſenter thereof, by 
of ſederunt, 8th November 1 682, is bound 
make intimation to the charger of the diet 
f preſenting it, that ſo he may attend and 
ject, if he find occaſion. for it. 
44% Ihe judges. ſometimes paſs bills of 
ſenſion without either caution or conſig- 
ion; but this is only done in very particu- 
r caſes, and cauſa cognita, and where the 
arge appears evidently by clear documents, 
be groundleſs and calumnious; bur of ſuch 
arges there is lefs danger, than of ſuſpend- 
attempting to procure delays of payment of 
cir juſt debts, upon falfe and frivolous rea- 
ns, which is but too common; and it be- 
mes the judges to advert to the tenor of 
penſions, more than ts ordinarily done, and 
ereby prevent many abuſes that have crept- 
concerning them. 3 
50, By ſpecial ſtatute, the ſuſpending. of 
milters ſtipends, and ſchoolmaſters ſalaries is 
rbidden, without conſignation of the ſums 
arged for; and ſometimes. even of double, 
prevent the party from attempting fuſpen- 
os of theſe alimentary debts, without very 
and pregnant grounds; and all ſuſpenſi- 
of charges for the king's revenue, that 
| is, 
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s, the ceſs, ſtent and ſupply, or the like, x 
diſcharged to be granted on any cauſe why 
ever. | 
6to, When letters of ſuſpenſion are e 
pede and execute, it is the buſineſs of th 
charger to inſiſt in diſcuſſing them; tuwar 
which, the firſt ſtep is to call for them, g 
in other words, put up a proteſtation in: 
minute book, and if the ſuſpenſion is not pn 
duced by the obtainer within. ten. days, th 
proteſtation is admitted by the judges at t| 
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ay be 
charger's inſtance, and an act extracted then Bp 
on, after which the charger may proceed Mats 


putting his diligence to further execution 
but if the ſuſpender appear and produce h 
ſuſpenſion, then the reaſons are heard a 
debated before an Ordinary, as in a comma 
proceſs; and if they are finally oyer-ruled, 
decreet is pronounced, finding the former | 
ters and charge to have orderly proceed 
and ordaining them to be put to further ent 
cution, which the charger may warrantab 
do, without raiſing any new diligence, exe 
only with reſpect to the cautioner in the fu 
penſion, whom if the charger. find it neceſl 
to overtake, he mult go to the clerk of thebil 
with the decreet, finding the letters ordel 
proceeded, and require him to regiltratet 
bond of cautionry, which being done, f 
party, upon a recital of the ſuſpenſion, @ 
creet finding the letters orderly proceeded, a 


the extract of the bond of caution, may 2 
eue 


eſted 
sordin 
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0 
ters of horntag againſt the cautioner, and 
> proceed to perſonal diligence by caption ot 
therways, for the recovery of the debt. 

mo, As it is a part of the duty of the 
lerk of the bills to receive the cautioner 
hen the ſuſpenſion is firſt paſt, ſo he is li- 
ble to the charger for the debt; at leaſt, for 
is damages, in caſe he accept of a cautioner 
ho is not habite and repute ſolvent at the 
ime; and as, on many occaſions, cautioners 
ay be offered whom the clerk has had no 
ccaſion to know or hear of, he ſometimes 
piſts to have the cautioner's ſufficiency at- 
elted by a third party known to him, which 
dordinarily done by an obligation on the back 
the bond of caution, in the following terms, 
. I A. B. do hereby atteſt the ſolvency 
and ſufficiency of C. D. cautioner within 
mentioned, for payment of the debt now 
luſpended, as is within ſet down; and I bind 
and oblige me, my heirs and executors, to 
be ſubſidiary liable for him, and I conſent 
to the regiſtration hereof, c. And where 
ch atteſtations are granted, and the ſuſpen- 
on diſcuſſed, and alſo the cautioner regi- 


ays obtain letters of horning againſt the at- 
elter, which proceed upon a recital of the origi- 
al ground of charge, the ſuſpenſion, decreet 
ncing the letters orderly proceeded, and the 
ond of caution, atteſtation aud act of ſederunt, 
uthorifing diligence againſt the atteſter, and 
ſubſume 


ll 


rate at the horn, then the charger may like» 


4 
Libſume upon the horning execute and r; 
ſtrate againſt the cautioner, 

Another ſtep of legal diligence common a 
ordinary in practice, and which it is the jr 
per buſineſs of writers to expede under th 
lignet, are letters of inhibitien, by which MF upo 
meant a warrant in the king's name, ifſued i ther 
authority of the Lords of ſeſſion, his juda{ bo! 
ut the inſtance of any creditor who app 101 
for the inhibition, interpelling the debitor i pert 
either contracting any debrs on, or makin man 
any voluntary diſpoſition of his lands or 294! 
ritable ſubjetts; but alſo, the whole licges ff the 
purchaſe the ſame from him, and certifyiaf qu 
both him and the lieges, that all volunt boy 
diſpoſitions and conveyances of the debian 
eſtate ſhall be void in prejudice of that debt inet 

Theſe letters of inhibition paſs always uf inn 
on a bill or warrant, reciting the ground dia, 
debt; after the deliverance on the bill, the land 
are wrote out agreeable thereto, in the fu tent 


Jowing form, vg. | * ſtea 
: | | ſom 
= \EonGr, oc. Foraſmuchas it is bu e 


5 biy meant and thown to Usby Our! 
s vite, A. That where B. by his bond e 
ted — for the cauſes therein ſpecifi 
became bound to pay to the ſaid A. and hi 
* hens, Oc. the ſum of 109 J. Sterling me 
* ney, at the term of ——— with 201. U 


© ney fore ſaid of liquidate expences in 0 is þ 
< Zailzie, and the due and le cal intereſt of 2 Ta 
here 
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aid principal ſum, from to the fore» 
ſaid term of payment, and yearly and term- 
y thereafter, during the not payment of 
the ſaid pcincipal ſum, as the ſaid bond, re- 
giſtrate in the ſheriff court books f 
upon and having a decreet of the 
ſheriff depute thereof interponed thereto, 
ſhown to the Lords of Our council and ſeſ- 
fon, has teſtified ; and the ſaid B. knowing 
perfectly, that the faid A. is to ſuit all 
manner of execution both perſonal and real 
againſt him for making payment to him of 
the ſums of money, principal, annualrentsand 
liquidate expences, contained in the bond a- 
© bove written, he, in manifeſt defraud, hurt 
ind prejudice of the ſaid complainer there- 
anent, intends, as he is informed, to ſell, 
annalzie, wadſet, diſpone, reſign, renounce, 
dilapidate and put away, all and ſundry his 
lands heritages, tenements, annualrents, life- 
rents, reverſions, mills, woods, fithings, tacks, 
ſteadings, rooms, poſſeſſions and others whar= 
lomeyer pertaining and belonging to him, 
to make publick and private alienations, 
wadſets, diſpoſitions, aſſignations, reſignati- 
ons, renunciations, and other rights and ſe- 
curities thereof, and to contract and take on 
debts, and to grant bonds and other rights 
and ſecurities therefor, without remeid be 
thereto provided, as is alledged. Our Will 
i herefore, and We charge you ſtrictly, 
and command, that immediately upon ſight 
hereof, ye paſs, and in Our name and 
Z 2 au- 
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bibit and diſcharge all and ſundry, Our le 
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authority, inhibit and diſcharge the ſaid B. pe +... 
ſonally, or at his dwelling place, that heir Ra 
noways ſell, annalzie, wadſet, diſpone, relion 7 
renounce, dilapidate, nor put away any H .,1.. 
his lands, heritages, tenements, annualrensliſþ ., | 
liferents, reverſions, mills, woods, fiſhing n 
tacks, ſteadings, rooms, poſſeſſions, and he 
thers whatever, pertaining and belong com 
to him; nor make any private or public ¶ Y 
lienations, diſpoſitions, wadſets, aſſignatio i ber 


reſignations, renunciations, or other rig eg. 
or ſecurities thereof, to any perſon or pe nor 
ſons, nor contract or take on debts, nor gi that 
bond or other right or ſecurity for the ſane (4+; 
nor do any other fact or deed of any fonWe forn 
directly or indirectly, whereby the right . gice 
the lands and others foreſaid, pertaining i cept 
the ſaid B. may be anyways evicted or adjudW G. 
ed from him, in defraud, hurt or prejudiced 

the complainer, anent the payment makin 

to him of the ſums of money, principal, a 
nualrents and liquidate expences contains 
in the bond above narrated ; and allo, tha 
ye, in Our name and authority foreſaid, in 
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ges, and others whom; it effeirs, by ope 
proclamation, at the market croſs of -—at 


all other places needful, that they in nowaWſruc, 
preſume or take upon hand, under whativWeaſes, 
ver colour or pretext, to buy, block, taklWthe in 
or receive in wadſet, for mail, mail - free ¶duced 


otherways, from the ſaid B. any of his by varra 
« het 
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nes, rooms, poſſeſſions or others fore- 
„ ertaining to him, nor receive from 
him y alicnations, difpoſicions, wadſets or 
 oth<: rights or ſecurities thereof, nor lend 
to him any ſums of money, nor receive from 
him any bond, or other right or ſecurity for 
the ſame, in defraud or prejudice of the 
complainer, as ſaid is; certifying alſo thoſe 
who do in the contrair, that the ſame ſhall 
be null and of none avail, force, ſtrength or 


nor outwith the ſame in time coming ; and 
that ye cauſe regiſtrate theſe Our letters, with 
the executions thereof, within forty days, con- 
form to act of parliament ; according to ju- 
' ſtice, becauſe the Lords have ſeen the pre- 
cept above mentioned, as ye will anſwer, 


Cc. | 
Ex deliberatione dominorum concilii. 


Notandum, I mo, That inhibitions may be not 
only on liquid and clear grounds of debt in 
writ, ſuch as bonds, bills, decreets and eve- 
ry other ſort of obligations in writing under 
the party's hand; but alſo, upon procefles 
depending before the court of ſeſſion, or any 


ales, the particular ground of debt on which 
the inhibition is raiſcd or aſked, muſt be pro- 
duced before the judge at paſſing the bill, or 
warrant for the letters, and the letters them _ 


elfect, and ſhall make no faith in judgment, 


inferior juge, for conſtituting a debt not in- 
ſtructed ſcripto, againſt the party; and in all 
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coneluſion of them. 
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tion. 


2 do, It is to be obſerved, that tho' the ſtil 
of an inhibition is ſo general, as apparent 
to comprehend moveables ; yet, in reality, i 
does not extend to them, but to heritage 0 
heritable ſubjects alone: But the eflett of 
reaches to the granting of moveable bong; 
ſo far as theſe may be the foundation of a. 
fecting or carrying off the heritage. 

2tro, It is to be obſerved, that inhibition 
being Hricti juris (as all diligences {or mo! 
part are) ſecure the creditor only for ſuch 
debts as are ſpecially cited in the bill or let 
ters of inhibition; and therefore, if a party 
were creditor in two or three debts, but only 
made his inhibition refer to one of them, it 
would have no effect in ſecuring the other v 
gainſt future contractions. 

4e, It is to be noticed, that the effect 0 
inhibitions is to ſtrike, not only againſt deeds 
affecting heritage belonging to the perſon in. 
hibited at the time of executing the inhib- 
tion; but alſo, againſt any lands or heritable 
ſubjects he may afterwards acquire. 

50, An inhibition being a prohibition per- 
fonal to him againſt whom it is executed, dots 
not ſubſiſt ſo as to hinder the inhibited per: 
ſon's heirs to ſell at pleaſure, unleſs it is te. 
newed againſt the heirs after the predeceflors 
death; but the effect or benefit of it trank 


fers active, in favours of the heirs or exc 


ters, 
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tors (according as it is an heritable or move” 
able debt) of the perſon, raiſer of the inhibi- 
ton. 

6to, The effect of an inhibition ſtrikes 
againſt all voluntary rights whatſoever, grant- 
ed by the debitor, in prejudice of the raiſer of 
the inhibition, and is a good ground in Jaw upon 
which every ſuch voluntary deed may be redu- 
ced or ſet aſide; nor will it be ſuſtained to elide 
the inhibition, for a purchaſer to plead, that 
tho' he has acquired by a voluntary right, 
yet he has paid an equivalent value, and that 
he is ready to make that value or price forth- 
coming to the inhibiter; for notwithſtanding 
Wot this, the ſale will and ought to be ſet a- 
Wide, becauſe it is done, Hpreto mandate ju- 
1 
7s, As an inhibition ſtrikes only againſt 
voluntary deeds relating to the heritage, it 
W cannot conſequently reach deeds which the 
(ebitor may be compelled to grant in virtue of 
antecedent obligations or agreements, entered 
into between third parties; and therefore, it 
will not be a gocd ground for reducing a re- 
nunciation of a wadſet right, where an order 
Wot redemption is uſed by à reverſer, nor of 
ny annualrent, or other redeemable right; 
becauſe that might be an inconvenieney to the 
Nrrerſers, who ought not to be prejudged by 
dird party's debts or deeds, with whom they 
er their predeceſſors may have dealt or con- 
rated long prior to the inhibition: Howe- 
2 2. 3 ven 
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ver, the Lords of ſeſſion ſtill endeavonr 1 
favour creditors who are in cur/i diligeui 
upon the principle, that vigilantibus fibre 
unt jura, and made an act of ſederunt, [bru 
ry 19th 1580, whereby they declared, thai 
the raiſer of an inhibition, upon ſearch d 
the regiſters, or otherways, diſcovering infeſ 
ments of annualrents, or upon wadſet righ 
in favours of their inhibited debitor, {hi 
make intimation of the inhibition to the x 
verſers, then the judges would not ſuſtain n 
Nunciations or grants of redemption, altho u 
on true payment, unleſs ſuch redemption pri 
ceed by way of action, td which the inhibi 
ter mult be called for his-intereſt, or by (ul 
penſion, or multipie-poimding, that fo the i 
hibiter may bave an opportunity of recover 
ing his payment; or, in other words, of 2 
fecting the ſame, for which the lands or at 
nualrent are redeemable, and propoſed to If 
redeemed by the reverſer, Habili mods, 
8vo, If the perſon inhibited lies under a 
obligation anterior to the inhibition to ſe 
his lands, he may, notwithſtanding of the it 


hibition, implement that obligation, agreeabk 


to the preciſe tenor of it, Which will bee 
ectual to the receiver: But if the obligatid 
o ſell is not very explicite and direct, the i 
/ hibition will ſtrike againſt any diſpoſition ex 
- ecuted in conſequence of it; and for the faui 
reaſon, if a perſon inhibited ſhall grant a 
heritable bond of corroboration to affect h 


lands after inhibition, tlio' the bond corrod 
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ated was granted prior to the inhibition; ſuch 
orroborative ſecurity is liable to be ſet aſide 
t the inſtance of the inhibiter. 

ono, The effect of an inhibition is not to 
make deeds done in prejudice of the debt ip- 
6 jure null, or by way of exception, but on- 
y to be the ground of an action, of reducing 
all theſe voluntary prejudicial deeds at the 
liſcretion of the inhibiter: And yet, it might 
perhaps be an improvement in the practice, 
that it were ctherwiſe, and that inhibitions 
had their full effect ſaramarly by. way of ex- 
ception or defence, as it would fave a conſi- 
derable expence to the lieges who. uſe this 
fort of diligence, and who thereby become 
the favourites of the law, and intitled to diſ- 
patch as well as a preference; and the judges. 
are ſo far of this opinion, that in ranking of 
creditors, they never fail to prefer inhibiters 
to the other perſons competing with. them, a- 
gainſt whoſe debts the inbibitions may ſtrike, 
altho' in ather reſpects they may be intitled - 
to come in pars paſſu, in the courſe of their 
other diligence, without the neceſſity of any 
proceſs of reduction at the inſtance of an in- 
hibiter ; but tho' this be the practice in the 
courſe of rankings, yet, in other. iuſtances, in- 
hibiters are laid under a diſadvantage of being 
put to the nec ſſity and expence of a proceſs 
of reduction; for example, ſuppoſe a perſon 
mhibited to diſpone his eſtate, and that a 
competition enſucs betwixc the inhibiter 2 
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the diſponee, it would afford a good defenet 
to the diſponee, that the creditor inhibiter 
altho* he had arreſted, had not yet brou; ht 
an action of reduction; or, at leaſt, had ob. 
rained no decreet therein, and ſo the diſponee 


would be preferred to all the intermediate 


rents of the eſtate, before the date of the 
decreet of reduction. 

1 oms, It is to be obſerved, as a conſequence 
of what has been alrcady ſaid, that an inhibi 
tion is ſufficient to reduce auy ground of debt 


contracted poſterior thereto, which: may af. 


fe the debitor's eilate, notwithſtanding the 
eſtate may be ſufficient in value, not only to 
anſwer the debt in the inhibition, but alſo the 
poſterior debt; but in ſuch a caſe, it would 
be prudent in the poſterior creditor, to offer 
payment of the prior debt on which the it 
hibition was raiſed, which probably the judg. 


es, ex „ erbe, oblige the inhibiter 10 


accept of, and convey his debt to the polteriar 
creditor becauſe, when the inhibiter receives 
payment, he is noway prejudged, and when 
he refuſes to convey, in ſuch caſe it is aCting 
in emu/ationem-vic41i4, which the law checks 
in many inſtances. 

Beſides the ordinary form of ihibiticns, at 
the inſtance of a common creditor againſt his 
debitor, there is another ſort of inhibition al 
lowed by law, not ſo frequent but ſometimes 
neceſſary, and conſequently fit to be known; 


on 


C09 I 
nd that is an inhibition at the inſtance of a 
WM husband againſt his wife. 
his inhibition takes its riſe from the ſup- 


poſed profuſion, prodigality or indiſcretion 
of the wife, and paſſes as much in courſe, 
35 an inhibition in behalf of a creditor againſt 
his debitor ; but the ſtifle is ſomewhat diffe- 
tent; and therefore, here ſubjoined. 


hbibition at the Inſtance of the Husband 
againſt his Wife. 


© FYEor6x, &c. Foraſmuchas it is humbly 
; meant and ſhown to Us by Our lovite, 
A. that where B. the complainer's wife, with 
' whom he has lived in lawful wedlock for 
* theſe ſeveral years bygone, conſtantly. and. 
regularly ſupporting her, as well in the 
* comforts and conveniencies of life, ſuitable 
to her and her circumſtances and degree, 
Hat all times and upon all occaſions, as in the 
neceſſaries of life; having of late ſhaken oft the 
' reciprocal tie of duty and affection, which the 
* owes to the complainer as her husband, does 
not only ſquander, dilapidate and put away 
the inſight and outſight pleniſhing and furni- 
ture, and other goods and gear belonging 
to him, and in common betwixt them as 
husband and wife; but alſo, not ſatisfied 
therewith, ſhe daily and continually con- 
tracts, and takes on debts and ſums of mo- 
"ney, and buys and purchaſes abulziements. 
| mcat. 
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meat and drink, and ſeveral other things in 
great quantities, and to great values, which 
ſhe iu no manner ſtands in need of, and which 
are noway ſuitable nor becoming Her and 
her rank and circumſtances; and that with 
and from whom ſhe can find the leaſt conn. 
tenance or credit, either upon bond, ticket, 
ſubſcribed accompt, or promiſe of payment, 
as ſhe may beſt prevail with them: And al 
this, with a cruel and malzvolznt deſign to 
burden and affect the complainer, and his 
means and eſtate therewith, and with a de- 
ſign to ruin his. circumſtances and credit, to 
his grea* hurt, misfortune and prejudice, 
who, as the complainer firſt received her 
into his family as. his lawful wife, fo he 
was, and is ſtill willing to cheriſh and en. 
tertain her according to his. circumſtances 
and her degree; and yet, after ail eſſays to 
reclaim her from theſe undutiful and un- 
natural practices, ſhe ſtill perſiſts and conti 
nues therein, to the complainer's great hurt 
and prejudice, without remeid be thereto 
provided, as is alledged. Our oil is here. 


fore, and We charge you ſtrictly and com. 


man l, that incontinent theſe Our letters ſeen, 
ye paſs, and in Our name and authority, 
inhibit and diſcharge the ſaid B. the com- 
plainer's wife perſonally, or at her dwelling 
place, that ſhe noways ſell, annalzie, givc 
in pledge, gift, diſpoſe of, dilapidate, nor 
put away any of the complaincr's goods 

« geal, 


1 

« gear, ſums of money, corns, cattle, horſe, 
© nolt, ſheep, or other outſight or inſight 
« plenifbing, utenſils or domicils, abulziements, 
« or others whatſomever, pertaining and be- 
« longing to her, or the complainer in com- 
mon betwixt them, whether within or with- 
« out his dwelling houſe, nor contract or take 
© on debts or ſums of money, from any per- 
« {on or perſons whatſomever, by bond, tick- 
et, accompt, promiſe, paction, nor any other 
manner of way, to the complainer's hurt, 


* detriment or prejudice; or whereby his per- 


* ſon, lands, means and eſtate; may be any 
« ways affected or evicted: As alſo, that ye in 
Our name and authority foreſaid, inhibit 
* and diſcharge Our lieges, and others whom 
it efteirs, by open proclamation at the mar- 
© ket croſs of ——— and other places 
* needful, that they, nor none of them, di- 
g rectly nor indirectly, preſume nor takte on 
hand, under whatſover colour or pretext, to 
buy, block, take or receive in pledge or 
gift for money, or otherways, from the ſaid 
B. the complainer's wife, any goods, gear, 
* corns, cattle, outfight or inſight pleniſhing, 
* utentils or domicils, abulziements or others 
whatſoever, pertaining to the ſaid complain- 
er, or to her, or in common betwixt them, 
* whether within or without his dwelling 
* houſe, nor yet give or advance to her ſums 
of money, abulziements, merchant ware, or 
other furniſhings whatſoever, upon bond, 
| * pledge 
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pledge, credit, or otherways, in time coming, ſozin{t 
without the ſaid complainer's ſpecial knoy-Mered in 
* ledge, advice, licence and conſent firſt hatſions 


and obtained thereto; certifying all then Th 
that do in the contrary, that all ſuch ban in! 
* ings, blockings, gifting or impignorating the it 
and all bonds or other rights or ſecuritiez of oth 
be granted for the ſame, ſhall be null anda rights 
none avail, force, ſtrength or effect, with alMtromit 
* that may follow thereupon, and fhall mabe is, not 
no faith in judgment, nor outwith the ſameiſto pre 
in time coming; and that the complainerMthe fr 
« ſhall have good action, right and intereſt tMright 
claim and repeat from them all ſuch goodMportur 
and gear, as ſhall be bought and received Mvtfich 
by them from the ſaid B. the complainersMng th 
* wife, or by her gifted, or diſpoſed of ens ar 
them, and that he ſhall be noways liable tors at 
* for, or obliged to pay or return to then, be 
any ſums of money to be advanced, or any H a C 
© goods or gear to be furniſhed by them tot, 1! 
* her in time coming. According to juſtia Winlt 
Kc. 1 place, 
roſs, 

Both theſe ſorts of inhibitions, as well that Mie ge 
againſt a debitor, as that againſt a wife, ma ire; 
cauſa cognita be refuſed by the judges henne m 
demanded, or recalled after they are granted, Won of 
when it can be clearly inſtructed, that either hey 


there was no juſt ground for demanding them, Marry « 
that the occaſion has ceaſed; and inſtances « ey a 
refuſing, as well as recalling of inhibitions + Nich 

again 


1 


rainſt debitors, and againſt wives, have occut- 


red in practice, and may be found in the de- 
ahons of the court of ſeſſion. 
There is a third ſort of inhibitions, called 
m inhibition of teinds, which is granted at 
the inſtance of heritors, titulars, tackſmen 
f other mens tithes, upon producing of their 
rights againſt poſſeſſors of lands, and other in- 
tomitters, the deſign and intent of which 
s, not only to eſtabliſh the titular's right, but 
w prevent the poſſeſſors from gathering in 
the fruits of the ground, till cheſe who have 
fight to the tithes, zþ/a corpora, have an op- 
portunity of drawing their ſhare of the fruits, 
ich is the tenth ſheaf of all the corn grow- 
ng thereon. Theſe laſt mentioned inhibiti- 
ons are granted againſt all and ſundry heri- 
tors and poſſeſſors in general terms, and are 
o be only executed at the pariſh church up- 
n a Sunday, after divine worſhip ; but need 
ot, like all other inhibitions, be executed a- 
gainſt the party perſonally, or at his dwelling 
place, nor againſt the lieges at the market 
roſs, nor need they be regiſtrate either in 
he general regiſter, or in the regiſter of the 
lure wherein the lands lie, as other inhibiti- 
as muſt be; and the conſequence of ſuch inhibi- 
Jon of tiches amounts wholly to this, that after 
Fey are uſed and executed, if the poſſeſſors 
Ferry off their corns before they are teinded, 
ey are liable by law in the higheſt prices 
ich the titular can inſtruct he might have 


Aa a received 
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received, and in his full damages, which z 
recovered by a proceſs, called a ſpulzie d 
tcinds. | 


Of which Inhibition of Temds, the Fon 


follows. 


p GE2z5 E, Oc. Foraſmuchas it is humbly 


E 


B e . 
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mcant and ſhown to Us by Our lovite 

A. B. that where he ſtands publickly infeſt 
in the lands of — — lying within the 
ſheriffdom of ——-—— and in all and hail, 
the teind ſheaves both great and ſmall, x 
well parſonage as vicarage, fruits and emo. 
luments due and payable furth of the . 
riſnes of ——— which of old belonged to 
the monaſtery of — — as parts of the 
ſpirituality thereof, as the complainer's i- 
ſtrument of ſaſine, under the ſign and ſub- 
ſcription of —— — notary publick, dated 
duly regiſtrate, conform to act of 
arliament, ſhown to Our Lords of council aud 
ſeſſion hath teſtified; by virtue of which infett 
ment, he, the ſaid complainer, has good and 
undoubted right to the teinds, both parſo- 
nage and vicarage of the foreſaid five pariſt 
es, and haill other lands of che foreſaid ba: 
rony, and that for this crop and year of 
GOD and yearly in all time there 
after, and ought and ſhould be anfwercd 
obeycd and paid thereof; yet the hero! 
liferenters, wadſetters, tenants, tack ſmen and 


poſleſſors of the lands and others, within * 
fl 


6 

e {4id five pariſhes, intend, as the complainer 
is informed, not only to ſhear aud cut, but 
« alſo to intromit with, lead away, take, uſe 
and diſpoſe upon the hai corns and grain 
growing or to grow thereupon, for the cur- 
© rent crop and year, and in time coming, 
« without any tack, licence, warrant or tole- 
© rance from the ſaid complainer, unleſs re- 
© meid be thereto: provided, as is alledged. 
Our twill is herefore, and We charge you 
« ſtrictly and command, that immediately up- 
on fight hereof, ye pals, and in Our name 
© and authority, inhibit and diſcharge all and 
ſundry, the heritors, liferenters, wadſetters, 
tenants, tackſmen, and poſſeſſors of the lands 
* and others within the ſaid five pariſhes, by 
open proclamation at the church doors of 
the ſaid reſpective pariſhes, and by affixing 
and leaving an juſt and authentick copy here- 
of thereupon, upon a ſabbath day in the 
forenoon, after divine ſervice, that they, 
nor none of them, preſume or take upon 
* hand, under whatever colour or pretext, to 
© lead, intromit with, or take away the corns 
growing upon the lands and others, lying 
© within the ſaid ſive pariſhes, for this current 
* crop —— without tack, licence or tolerance 
from the ſaid complainer, ſirſt had and obtain- 
ed thereto; but on the contrary, they time- 
* ouſly, and before any ſuch leading, acquaint 
the complainer therewith, to the effect he 
* may by himſelf, his factors, ſervants, and. o 
*thers in his name, having his power and 
Aa a. 2 1 War- 
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* warrant for that effect, come and teind with 
* them, conform to his right; certifying then 
that do in the contrary, that they ſhall he 
* holden as violent ſpulziers, and made liable 
therefor, conform to the laws of the land 
* in that caſe provided; and that ye uſe the 
* haill remanent order againſt them provided 
by act of parliament. According to jultice, 
* becauſe the Lords have ſeen the inſtrumem Ml * on 
of ſaline above mentioned, as ye will auſwer | 
to us, O'c. 85 

Ex deliberatione dominorum concili. 


/in 
As was before obſerved, letters of inhibi on 
tion are not only granted upon bonds, reg . ©" 


{rate or unregiſtrate, and other liquid inſtruc . 
tions of debt, fuch as bills, promiſſory note, . >* 
decreets, and the like; but alſo, upon action 
or proceſles depending either before the Lork Ill | 
of ſeſſion, or any inferior judges, ſor conſti- . P. 
tuting of debts, and very often the party 
chooſes, beſides the letters of inhibition, in- 


c 
tended to prevent the alienation of heritage MI, - 
to his prejudice, to raiſe alſo letters of arrel Il * 
ment, to prevent the embezzling or ſquander . - 
ing of moveables, till the event of the ſuit; . g 
and both theſe are contained in one warramt . 5. 
or bill, and alſo, in one fer of letters under I. f 


the ſignet; and ſometimes they are taken out I, 1 
ſeparately, of which laſt practice, the reaſon 
probably may be, that where the arreltment 
is joined wita the inhibition, it lengthens l 

100 


r 
too much for the regiſter; however, it may 
not be improper to ſubjoin an example of an 
inhibition and arreſtment in one warrant up- 
on a depending action, which is as follows. 


5 Co. RUE, Mc. Foraſmuchas it is humbly - 
meant and ſhown to Us by Our lo- 
vite, A. B. that where the ſaid complainer 
bas ſummons and action depending at his 
inſtance, before the ſheriff of ———— 
«againſt C. D. concluding againſt him for pay- 
ment of the principal ſum of — Ster- 
ling money, With — — — money foreſaid 
of penalty, and whole annualrents of the 
« ſaid principal {ſum bygone, ſince 
«and in time coming, contained in a bond 
( granted by the faid C. D. as alſo, conclud- 
ing for payment of the ſum of -—— Ster- 
ling, in name of damages and expences of 
«plea, as the faid ſummons, with the executi- 
on thereof, ſhown to the Lords of Our coun- 
1] and ſeſſion has teſtified; and the ſaid C. 
D. knowing perfectly, that the complainer 
© will prevail in the faid action, and obtain 
* decreet condemnator againſt him, he, in ma- 
' nifeſt defraud, hurt and prejudice of the 
© complainer thereanent, intends, as the com- 
plainer is informed, not only to ſell, alie- 
nate, wadſet and diſpone, reſign, renounce, 
dilapidate and put away, his lands, heritages, 
auuualrents, liferents, reverſions, mills, woods, 


A243; « fiſhings, | 


£c 


curities thereof, and to contract and take on 
: debts, and to. grant bonds and other rights 


der and put away his moveable goods and gear, 
corns, cattle, horſe, nolt, ſheep, debts and 
ſums of money, and other moveable effec 
belonging to him, unleſs remeid be thereto 


G: -& 6 6. 0. 6 8 


fore, and We charge you ſtrictly and com 
mand, that immediately upon ſight hereof, 
ye pals, and in Our name and authority, 
inhibit and diſcharge the faid C. D. perſo- 


reverſions, mills, woods, fiſhings, tacks, ſtead- 
ings, rooms, poſſeſſions, or others whate. 


r . 


(356) 
fiſhings, tacks, ſteadings, rooms, poſſeſſiom 
and others, pertaining and belonging to bim 
and to make private and publick alienations 
diſpoſitions, wadſets, aſſignations, refignati 
ons, renunciations, and other rights and fe. 


and ſecurities for the ſame; but alſo, to ſquar 


provided, as is alledged. Our oil is here 


nally, or at his dwelling place, that he no- 
ways ſell, annalzie, wadſet, diſpone, refign, 
renounce, dilapidate nor put away any df 
his lands, heritages, annualrents, liferents 


ver, pertaining and belonging to him, nor 
make any private or publick alienations, dif 
poſitions, wadſets, aſſiguations, reſig nations 


renunciations, or other rights or ſecuriis . vai 
thereof, to any perſon or perſons, nor com ſha 
tract or take on debts, nor give bond or o fai 
ther right or ſecurity for the ſame, nor do tim 
any other fact or deed of any ſort, diretily MM © th: 
or indirectly, whereby the right of the ＋ 

„ al 


1 


680 
«and others foreſaid, pertaining to the ſaid 
C. D. may be anyways evicted ſor , adjudged 
from him, in defraud; hurt or prejudice of 
the ſaid complainer, anent the implement and 
© fulfilling to him the whole concluſions - of 

© the foreſaid libel, and depending proceſs, . 

© and decreet to follow thereupon : And al- 

© ſo, that ye in Our name and authority fore- 
« ſaid, inhibit and diſcharge Our lieges, and 

© others whom it effeirs, by open proclamati- 

„on, at the market croſs of ——— and all 

-other places . needful, that they in noways 
«preſume or take upon hand, under whatſo- 
© ever colour or pretext, to buy, block, take 
© or receive in wadſet, mail, mail-free, or other- 
© ways, from the ſaid C. D. any of his lands, heri- - 
tages, rooms, poſſeſſions, or others foreſaid, 
pertaining to him, nor receive from him a- 
' ny. alienations,. diſpoſitions, wadſets, or o- 
ther rights or ſecurities thereof, nor lend 
to him any ſums of money, nor receive from 
him any bond, or other right or ſecurity. 
for the ſame, in defraud, or to the preju- 
dice of the ſaid complainer, as ſaid is; cer- 
tifying all thoſe that do in the contrary, 
that the ſame ſhall be null and of none a- 
vail, force, ſtreugth or effect, with all that 
{ſhall follow thereupon, and ſhall make no 
faith in judgment, nor outwith the ſame in 
time coming; and that ye cauſe regiſter 
© theſe Our letters, with the executions there- 
* of, within forty days, conform to act of 
*. 


«parliament. And ſiklike, that ye in Our 
name and authority, fence and arreſt, al c 
and ſundry, the ſaid C. D. his readieſt more. i, © 
able goods, gear, corns, cattle, horſe, nolt 
(ſheep, mails, farms and duties of lands, and 
heritages, debts and ſums of money, and al 
other moveable means and effects whatſoe. 
ver, pertaining and belonging to him, where. fon] 
ever or in Whoſe hands ſoever the ſame may 
or can be found, all to remain under ſure fence 
and arreſtment, at the inſtance of the faid whet! 
complainer, ay and while ſufficient caution 3 
and ſurety be found, acted in the books 0 ] 
Our council and ſeſſion, that the fame ſhall. 
be made forthcoming to the complainer a Ad. 
accords of the law. According juſtice, be-. 
cauſe the Lords have feen the dependence 
above mentioned, as ye will anſwer, c. 

Ex deliberatione .dominorum conciiuM 
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It may not be improper to obſerve agait 
here, that inhibitions, as they are to be exe: 
cuted againſt the party perſonally, or at his 
dwelling place, and publiſhed againit the liege 
at the market croſs of the head burgh of hh... 
ſhire, wherein the party inhibited dwells, at thi... 
time of the firſt execution againſt him, ſoast0 
give its full effect in law; the inhibition muſt bt 
regiſtrate within forty days, not of the dat. 
of the letters, but of the day of executiny 
it againſt the private party, otherways, it 
1000 


( $61 ) 

rod, tho? it is at the diſcretion of the meſf- 
ſenger to begin with executing. againſt the 
heges, and thereafter, againſt the private par- 
ty inhibited; yet this is not the ordinary way, 
nor is it agreeable to the preciſe words of the 
letters, which direct him apparently, to begin 
with exccuting againſt the private party; and 
ſhould it happen otherways, care muſt be ta- 
en, that both evcution and regiſtration be fi- 
niſned within forty days of the firſt execution, 
whether that firſt execution be againſt the pri- 
vate party or the lieges. 
2do, This regiſtration muſt be made, either 
rithin the ſeveral counties within which the 
inhibited perſon's lands lie, without regard to 
he reſidence, or it muſt be regiſtrate in the 
peneral regiſter kept at Edinburgh. for, that. 
purpoſe, which anſwers for the whole king- 
dom, and is the ſafer way when any doubt 
$entertained about the different {hires, with- 
which the inhibited perſon may have lands. 
dometimes it happens, that the debitor in a bond, 
r other ground of debt, having no heritage to 
de the ſubject of an inhibition, but only move- 
les, the creditor contents himſelf with let- 
ers of arreſtment for affectiug the moveables, 
u caſe he ſhall be ſucceſsful in prevailing in 
; ſuit or action; and the ſtile of theie let- 
ers is almoſt che ſame with che laſt part of 
ie preceeding form, where arreſtment is 
oſcincd to an inhibition; but ſor perſpicui- 
"W 5 lake, a draught of Letters of Arreſi ment 

Wl be given, =» 
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GEORGE, 
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Eo RGE, c. Foraſmuchas it is humhj 
* CI meant and ſhown to Us by Our loyie 
A. B. that where the complainer has ſummon 
and action mrented and depending bety 
the Lords of council and ſeſſion at his in 
ſtanee, againſt C. D. for himſelf, and as chat 
ed to enter heir in general, and othermy 
paſſive repreſenting E. F. his father, conclu 
ding againſt the ſaid C. D. for payment d 
the principal ſum of 100 J. Sterling money 
20 J. money foreſaid of liquidate penaly 
and intereſt of the ſaid principal ſum, fron 
and ſince - and 1n time coming, di 
ring the not payment, contained in a bon 
granted by the ſaid E. F. to G. H. dated 
and regiſtrate in the books of council a 
ſeſſion upon —— which was aſſigned by th 
ſaid G. H. to the complainer, conform to 
aſlignation in the coraplainer's favours, dats 
and regiſtrate in the ſheriff court bod 

of - the — as alſo, concluding 
gainſt the ſaid C. D. for payment of th 
* ſum of 10 J. Sterling, contained in his pr 
miſſory note to the complainer, dated — 
and ſiklike, concluding againſt the ſaid C. ! 

for payment of the ſum of 50 J. Sterlmn 
as the price of twenty oxen, ſold and da 
vered by the complainer to the faid C. 
in the month of —— — at the agreed pri 
of 50 s. Sterling each, which the ſaid C. 
+. promiſed to pay within three months thera 
* after; aud alſo, concluding for payment WF. 
| 6 26 
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( 363 ) 
20 J. Sterling, as the expences of plea, 28 
the ſaid ſummons and execution thereof, 
ſhown to the Lords of Our council and ſeſ- 
on have teſtified; and the ſaid C. D. know- 
ing perfectly, that the ſaid complainer will 
prevail, and obtain decreet condemnator a- 
gainſt him in the ſaid action; he, in mani- 
feſt defraud and prejudice of the ſaid com- 
plainer, intends, (as the complainer is in- 
formed) to ſell, dilapidate and put away, all 
and ſundry, his readieſt moveable goods, 
gear, corns, cattle, horſe, nolt, ſheep, in- 
ſight pleniſhing, debts and ſums of money, 
and other moveable eſſects belonging to him, 
unleſs a remedy be thereto provided, as is al- 
ledged. Our «vill is berefere, and We charge 
you ſtrictly, and command, that incontinent 
theſe Our letters ſeen, ye paſs, and in Our 
name and authority, fence and arreſt, all aud 
and ſundry, the ſaid C. D. his readieſt goods 
gear, corns, cattle, horſe, nolt, ſheep, inſight 
plenithing, mails, farms and duties of lands, 
and heritages, debts, ſums of money, and all 
other moveable means and effects wharſoe- 
er, pertaining and belonging to the ſaid C. 
Di. where-ever or in whoſe hands ſoever the 
W fame may or can be found or apprehended, 
io remain under ſure fence and arreitment 
at the inſtance of the ſaid complainer, ay 
and while ſufficient caution ſhall be found 
acted in the books of council and ſcilion, 
that the ſame ſhall be made forthcoming 
0 * t@ 


* ww 
— 
—— — 


| ( 364 ) | 
to the complainer, as accords of the lay; 


according to juſtice, becauſe the Lords hare 
* feen the dependence above mentioned, x 
« ye will anſwer, &'c 

Ex deliberatione dominorum concili. 


Theſe letters of arreſtment being common. 
ly on a depending proceſs, are rarely or ne- 
ver uſed upon debrs conſtituted by decreet 2. 


gainſt the party himſelf, becauſe letters of M 


horning are then competent, which always 
carry arreſtment along with them; therefore, 
as the ſuit may depend a conſiderable time, 
and as it is not abſolutely certain, that the rar 
fer of the letters of arreſtment will prevail 
therein; ſo it falls next to be obſerved, that 
the effect of the arreſtment goes no further, 
nor in juſtice ought to do, than till the party 
find caution for making the arreſted goods 
or effects forthcoming, which is done by 
lodging a bond to that effect, by any ſuffice 
ent perſon, in the hands of the clerks of the 
bills. 


Fellows the ordinary Form of ſuch a Bond. 


IH. I. do, by theſe preſents, bind and 


*'3 oblige myſelf, my heirs and executors, 
© as cautioner and ſurety, enacted in the books 
© of council and ſeſſion for C. D. that all ſuch 
goods, gear, debts, ſums of money, or effect 


” whatlomever, belonging to the ſaid C. L 
m « a 


( 365 ) 
a3 are or ſhall be arreſted in the hands of 
L. M. or any other perſon whatever, by 
virtue of letters of arreſtment, raiſed at the 
© inſtance of A. B. againſt the ſaid C. D. ſhall 


Abe made forthcoming to all parties having 
© intereſt as accords of the law; and I the 
* ſaid C. D. bind and oblige me and my heirs, 
to free and relieve the ſaid H. I. of all da- 
© mage or expence he may ſuſtain or incur 
* any manner of way, by and through his 
granting this bond of cautionry, and that 
© under the penalty of 10 J. Sterling, over 
aud above performance. Regiſtration in the 
© books of ſeſſion, only for letters of horning 
on ſix days. 


The bond of cautionry being thus wrote 
out, and lodged in the hands of the clerk to the 
bills, letters of looking arreſtment are granted 
upon a bill to the Lords, which paſtes in 
courſe, and whereof the tenor follows; 


8 [ne E, Mc. Foraſmuchas it is humbly 
meant and ſhown to Us by Our lovite, 
C. D. that where A. B. has, upon pretend - 
ed grounds, obtained Our letters of arreſt- 
meut at his inſtance, and therenpon has 
We cauſed fence and arreſt in the hands of L. 
M. and divers and ſundry other perſons de- 
bitors to the complainer, all and ſundry 
goods, gear, debts, ſums of money, mails, 
farms, profits and duties of his lands and 
B b b heri- 
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heritages, and other effects pertaining and 
belonging to him, to remain under ſure fenee 
and arreſtment, at the inſtance of the faid 4. 
B. ay and while ſufficient caution be found, 
acted in the books of council and ſeſſion, 
that the ſame ſhall be made forthcoming to 
the ſaid A. B. as accords of law; and which 
arreſtment is laid on without any juſt foun- 
dation or neceſſity, but out of an emulous 
intention to diſtreſs and hurt the complain- 
er in his credit, who has, in obedience to 
the ſaid letters, found caution, enacted in 
Our books of council and ſeſſion, for ma- 
king all ſuch goods, gear, and other effect 
arreſted, forthcoming to the ſaid A, B. 2 
accords of the law, and that in order to the 
looſing of the ſaid arreſtment. Our will i; 
herefore, and We charge you ſtrictly, and 
command, that immediately upon fight here- 
of, ye paſs, looſe, and take off the fore- 
ſaid pretended arreſtments, made and laid 
on at the inſtance of the ſaid A. B. upon 2. 
ny goods, gear, debts, ſums of money, mails, 
farms and profits of lands and heritages, 
and other moveable effects whatſoever, per- 
taining to the complainer, and how oft any 
ſuch arreſtments ſhall be made, laid or re- 
newed, at the inſtance of the ſaid A. B. here- 
after, by virtue of letters of arreſtmen!, 
as faid is, that ye as oft and of new looſe, 
and take off the ſame, in reſpect of the cau- 


tion found in the ſaid matter, and that je 


intimate 


„ 

intimate the looſing of the ſaid arreſtmert, 
as well to the ſaid A. B. the arreſter, as the 
perſon or perſons whatſoever, in whote 
hands the ſaid arreſtments are or ſhall be 
laid on perſonally, or at their dwelling pla- 
ces, and deliver to them and each of them, 
a copy hereof, ſubſcribed with your own 
hand, or affix and leave the ſame in the 
+ lock-hole of the moſt patent gate or door 
of their reſpectise houſes, after knocking 
* fix ſeveral knocks thereon, as uſe is; or that 
ye deliver the ſame to their reſpective wives 
or ſervants in their name, in caſe you get ac- 
* cels to their houſes, and cannot apprehend 
© themſelves perſonally; and which copies are 
to contain the day and date of the looſing 
of the ſaid arreſtments, the witneſſes pre- 
* ſent thereat, and cautioners name and deſig- 
nation found therein, that no ignorance 
may be pretended in the premiſſes, other- 
ways the ſaid arreſtment ſhall ſtand and re- 
main unlooſed: According to juſtice, the fore- 
© ſaid arreſtment not being made by virtue of 
* any decreet, and becauſe H. A. hath become 
cautioner for the complainer, to the effect a- 
* bove mentioned; as ye will anſwer, Oc. 
Ex deliberatione dominorum concilii. 


There is another diligence under the ſig- 
net, allowed by law for the aſſiſtance of a 
creditor, in recovering his debt, namely, when 
the debitor not only proyes contumacious to 

B b b 2 a charge 


("900 } 
a charge, but likeways baving no effects 2. 
tachable, but what are within doors, ſliuts his 
gates, and denies. acceſs to a meſſenger whon 
the creditor may have-employed to poind for 
the value of his debt. 

In fuch caſes, the law does not permit ei 
ther the creditor or meflenger, at their own 
Hand, to beat up, or break the debitor's doors, 
but obliges them to apply for a warrant in the 
king's name for that purpoſe, which is grant- 
ed by authority of his judges, and paſſes un- 
der the fignet as others of the king's letters 
do; and the form of fach letters of (Ora 
Deors ) is as follows. 


4 GEoRGE, Sc. Foraſmuchas it is humbly 
7 meant and thown to Us by Our lovite, 
A. that where the ſaid complainer obtained 
«< decrcet at his inſtance, before the then 
* of —— againſt B. decerning and ordaining 
bim to make payment to the complainer ot 
the ſum of 100 4. Sterling of principal, 
* 204, m foreſaid of liquidate expences 
incurred through failzie, and annualrent of 
the ſaid principal ſum, from con- 
* taimed in a bond granted by the deceaſt C. 
father to the ſaid B. ro the complainer, da- 
© ted whereupon the complainer not 
only raiſed the ſaid ſheriff's precept, but al. 
* ſo, after the days of rhe faid charge were 
expired and elapſcd, he cauſed D. meſlen- 
ger paſs upon —--— laſt to the dwelling 


f houſe 
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© houſe of the ſaid B. where he has his ac? 
© tual reſidence, in order. to have appriſed 
and poinded his moveable goods: and gear, 
in payment of the foreſaid ſums contained 
© in the ſaid decreet and precept, but he could 
not have acceſs thereto, by reaſon that the ſaid 
© B, the debitor, had the doors of his ſaid dwel- 
© ling houſe ſhut and lockfaft, purpoſely-to pre- 
© rent the due courſe of law, as the ſaid precept, 
© with the execution of charge, under the hand 
* of the ſaid D. bearing that he was denied 
acceſs, as ſaid is, ſhown to the Lords of Ou? 
© council and ſeſhon, has teſtified; wherefore 
neceſſary it is, that the ſaid complainer have 
© theſe Our letters direct at his inſtance, in 
manner and to the effect after ſpecified. Our 
* will is herefore, and We charge you ſtrictly, 
and command, that immediately upon ſight 
© hereof, ye paſs, and in Our name and au- 
© thority, appriſe, compel, poind, and diſtreſs 
* the ſaid B. his readieſt goods, gear, corns, 
* cattle, horſe, nolt, ſheep, inſight pleniſhing, 
and other moveable goods and gear whatſo- 
* ever poindable, pertaining and belonging to 
* the ſaid B. where-ever. the ſame may or 
can be apprehended, to the avail and quan- 
"tity of the ſums of money above mention- 
ed, ſpecified in the ſaid ſheriff's precept; and 
for that effect, if the ſame. be needful, that 
ye make ſhut and lockfaſt houſes, gates and 
doors, open and patent, and uſe Our keys 
" thereto, according to the order practiſed 

B b b 3. and 


and obſerved in the like caſes, and make th 
*-faid complamer compleatly paid of the fore. 
ſaid ſums, after the form and tenor of the 
* ſaid decreet, and precept raiſed thereon, and 
execution thereof in all points. According 
to zuſtice, becauſe the Lords have ſeen the 
foreſaid precept, with the executions there. 
of, as ye will anſwer, Gr. 

Ex deliberatione dominorum coucilii 


The letters may be raifed either upon pro- 
duction of the precept of any judge ordinary 
executed, or of letters of horning and execu- 
tions as aforeſaid : But without ſuch letters, 
it would be unwarrantable in any creditor cr 
meſſenger to attempt entering the debitor'; 
houſe againſt his inclination, even altho' he 
were fure that the :debitor had effects there- 
in, becauſe every man's houſe. is his ſanctua- 
ry; and if ordinary meſfengers were allowed 
to proceed at their own hands in ſuch mat: 
ters, it might be the foundation of a great 
deal of tumult, riot and diſorder, and greater 
inconveniencies might ariſe to the lieges in 
general, by ſuch a latitude allowed to meſſen- 
gers, than any advantage that could accrue 
to creditors, by countenancing ſuch ſummur 
violence, before it ſhould appear to the judge 
m a decent and compoſed manner, that there 


was neceſſity to have recourſe to this ſtrong 


REGUL& 
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REGULATIONS 
** 

ORDIN ART CIVIL ACTIONS. 


15 HAT no- perſon ſhall be obliged to appear 
| before the ſheriff-court, unleſs he be cited 
upon a proper ſummons, ſyined» by the 

derk, and fully libel led. 

2. That the officer he exeeutes the ſurrmans, ſhall - 
deliver to the defender, if he find him perſonally, or, 
if he find him not, ſhall leave at his dwelling place a 
full copy of the libel. to the will: That, if there be 
more defenders than one, each ſhall be ſerved with a 
copy of ſuch part of the libeł as concerns him; and, 
in poindings of the ground, the tenants ſhall be ſerv- 
ed with ſhort copies, and the proprietor with a full 
one ; the-officer's execution always certifying the de- 
livery of ſuch copies reſpectiveby. 

2. That the two preceedimg articles fſhall.not ex- 
tend to actions for any liquid ſum, under thirty ſhil- 
lings Sterling, but that, in all ſuch actions, the form 
of ſummoning defenders, ſhall continue and take place, 
a formerly, ſubject ta ſuch variations as may be made 
by the ſeveral theriffa, within their reſpective juriſdicti 
4. That all ſummonſes ſhall contain only one diet 
of compearance, and that fix free days ſhall interveen 
between the. day of citation, and the day of com- 
pearance, exccl alive of both thoſe days; and that the 
— of compearance ſhall always be an ordinary court 

WE, 

5. Tbat every officer who returns an execution, 
bearing the defender to have been cited to a different 
day from that ſpecified in the copy left with the de- 
fender, ſhall be ſubject to the partics damages, and o- 
tber wile pur. iſhed as the law directs. 


6. That 
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, That upon the day of compearance, and in: 
the after procedure, the parties may either appear per. 
fonally, or by a-procurator of court; ſuch procuratyr 
when appearing for a defender, having, in all caſes, 
written mandate, or being judicially authoriſed by t 
defender. 13. 
7. That upon the day of compearance, or any g ſhall | 
ter court day, during the currency of the ſummon, WW and p- 
and before litif-conteſtation, the defender may emu court, 
proteſtation againſt the purſuer for not inſiſting ; au nch 
upon producing the copy of citation, and the purſue Ware gi 
failing to appear and inſiſt, the ſheriff ſhall admit the Ws it t 
ſaid proteſtation; and the protedlation money ſhall b ume 
modified by the ſheriff, according to circumſtances, „ devat: 
as to indemnity the defender for his trouble and ex ſheriff 
pences, . beſides the expence of extracting the proteſts ¶ prope 
tion. | tions 
8. That the above mentioned proteitation ſhall not 14. 
be extracted till after the expiry of ſix free days, a. bove, 
ter the day of pronouncing thereof, and being er- lege, 
tracted, the defender may recover the ſums theri mand 
contained, by all manner of legal diligence. other 
9. That, if the proteſtation be not extracted, tte #ink 
purſuer ſhall be allowed to call and inſiſt in his action, 15. 
without the neceſſity of a new citation, upon paying fences 
over to the defender, or his procurator, or, in thek ſhall | 
ablence, conſigning in the clerk's hands, for the ds 
fender's uſe, . the ſum awarded by the. proteſtation, be dif 


to ma 
till th 
proce! 
again! 


without the expence of the extract. . 16, 

10. That, in caſe the proteſtation be extracted, tix cels, o 
purſuer ſhall fall from that inſtance, and the detenda hall 
ſhall not be obliged to anſwer, but upon a new ſun- Wake: 
mons and citation, upon the ordinary inducie. cally 

11. That if the defender be abſent, and it appen I ud u 
that the citation was perſonal, the ſheriff ſhall either de for 
hold the defender as confeſt, or allow ſucl; other prod ſhall 
as the purſuer or his procurator ſhall deſire ; but, i belide 
the citation be not perional, the ſheriff ſhall, in that _ 


caſe, either decern in abſence, or, if demanded, ad: 
mit the libel to the purſuer's probation. IT 
12. That if, at calling of the cauſe, the defender 


or his procurator demand to ſee the-procels, in ord 
to 
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t make his defences, the ſheriff ſhall allow the fame 
till the next court day, or may ordain him to ſee the 
proceſs, and give in his defences to the clerk of court, 
againſt a ſhorter time, as he ſhall fee cauſe. 

12. That, againſt the day appointed, the defender 
ſhall give in, in writing, all his defences, both dilator 
and peremptor, which the ſheriff ſhall either adviſe in 
court, or allow the purſuer to ſee and anſwer, againſt 
uch a day as he ſhall appoint ; and when anſwers 
are given in, the ſheriff may either adviſe the debate 
2s it then ſtands, or allow the defender a reaſonable 


tine to reply ; and, after giving in the reply, the 


debate ſhall be underſtood to be concluded, and the 
ſheriff ſhall-proceed to adviſe the fame, unleſs he think 
proper to direct further debate, or to appoint informa- 
tions to be given in. 

14. That, after defences. have been given in as a- 
bove, no new defence, unleſs recently come to know- 
ledge, ſhall be received, without payment of an a- 
mand of one ſhilling Nterlimg, to be diſpoſed of to the 
other party, or put to ſuch other uſe as the ſheriff ſhall 
think fit. 

15. That, upon the day aſſigned for giving in de- 
fences, anſwers, replies or informations, the proceſs 
hall be returned to the clerk, by. the perſon who re- 
teived it, under an amand of one ſhilling Srling, to 
be diſpoſed of as above. 

16, That improbation againſt the execution of pro- 
ces, or againſt any writ, founded upon by either party, 
ſhall not be received, unleſs proponed by the party who 
makes the challenge perſonally, or by his procurators ſpe- 
ally authorifedfor that purpoſe, by a written mandate, 


ad upon conſignation of twenty ſhillings Sterling, to 
de forfeited to the other party, in caſe. the proponer 
ſhall atterwards paſs from, or fail in his improbation, 
belides what colts and damage {hall be awarded againſt . 
them, at the concluſion of the cauſe, and other legal 


conſequences of failing in the improbation. 
17. That if, at any time, an oath of calumny be 


uſited for, when the perſon of whom it is demanded . 
u not preſent, the tame ſhall not be admitted, except 
| upon. 
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upon conſignation of two ſhillings and ſicpence $ 
ting, to be forfeited to the other party, in caſe t 
oath be thereafter paſt from, or come out negatire 
the calumny. 

18. That two reclaiming petitions ſhall be alloy 
ed againſt every interlocutor ; but no after petiti 
ſhall be received, except upon conſignation of 0 
ſhilling and faxpence Sterling, which is to. be reſton 
to the conſigner, by warrant of the ſheriff, in caſe 
petition contain matter of importance, come to 
petitioner's knowledge, ſince giving in the former 
tition, otherwiſe to be diſpoled of by the ſheriff, 
above, . 

19. That all reclaiming petitions ſhall be lody 
with the clerk, the evening before they are moved! 
court, otherwiſe they ſha!l not be received, unleſy 
on payment of. one ſhilling Sterling, to be diſpoled 
as above. 

20. That when parties differ as to facts, the ſhy 


year, 


riff, if he find cauſe, may order both, or either part; 
them, to confeſs or deny ſuch facts, either perſonili H anded 
in court, or by a writing under their hand; and i" whi 
the party fail to comply with the order, he ſhall WP"! ex 
held as confeſt. | eren 


21. That when a proof is neceſſary, tlie party 28. 


inſiſts for it, ſhall condeſcend upon his mean of proaiſαduè 

and if it be by the oath of the other party, a day ui ©xct 

be aſſigned for the faid party's appearing and dept — 
* l 8 0 


ning. 


22. That in all caſes, where the value of the m 29+ 
ter in iſſue exceeds the ſum of thirty ſhillings Seri tor! 
no procurator (hall be allowed to refer or defer uyif®) fur 
allegation to the oath of party, unleſs he be authongpe wn 
fed by his client preſent in court, or by a written mil * 

ende 


date from him for that purpoſe. But, if the value of 
matter in iſſue does not exceed the ſum of thirty lhilli 
Sterling, ſuch reference or deference may be eff 
ally made. by the party's procurator, without the! 
cellity of a written mandate. 

23. That if the party do not appear upon the d 
aſſigned to him to depone, the term ſhall be circumd 
ccd. againſt him, and he held as confeſt; but, if 

| pp 
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pear, bis oath ſhall be taken, the other party pay- 
g the dues thereof. 

24. That, if the mean of proof be by writings, 
t in the party's hands, or by witneſſes, a day ſhall 
aſſigned for recovering ſuch writings, or for pro- 
by witneſſes, and diligences ſhall be granted for 
at effect, to be reported againſt the day aſſigned. 

25. That when the day aſſigned for the diligence 
elapſed, the party who obtained it ſhall report the 
e; and if he do not, the term ſhall be circumdu- 
d againſt him: And, if the witneſſes do not appear, 
cond diligence ſhall be granted, on ſuit of the party, 
or apprehending and ſecuring them, until they find 
zution to appear at the time to which the diligence 
current, 

26. That when the proof is concluded, the cauſe 
all be called, and circumduction granted on the mo- 
on of both, or either party. 

27. That when a point has been referred to oath 
f party, and thereafter another mean of proof is de- 
unded, the ſame ſhall be allowed, provided the per- 
n who made the reference pay, over the bar, the 
Il expences the other party has been put to, by the 
ference then paſt from. | 

23. That no party ſhall be reponed againſt a cir- 
umduction, except upon a petition, ſhowing cauſe 
o excule his former failure, and upon payment of 
chſum as the ſheriff ſhall modify, for indemnify ing 
ie other party. 

29, That where a proof is concluded, and interlo- 
utor pronounced thereon, the ſheriff ſhall not allow 
by further proof, except upon very weighty reaſons 


ayment of an amand to be determined by the ſheriff, 
des indemnifying the other party as above. But 
wall eaſes, the oath of party is to be allowed, if de- 
panded, any time before extracting the decreet. 

30. That the ſum of expences to be given in any 
creet, whether in abſence or iz: foro, ſhall be fixed 
peclally by interlocutor, and no expences ſhall be 


oncluſions of the libel. 


town by the party who applies therefor, and upon 


odificd of courſe, nor by a general reference to the 


31. That 
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31. That no decreet ſhall be extracted, till aft 
the expiry of fix free days, excluſive: of the day u 
which it was ſigned by the ſheriſf, and of the day of er 
tracting thereoſunleſs otherways allowep by the ſherif 

32. That in all caſes. which require extraordin 
diſpatch, and where the intereſt of parties might it 
fer, by abiding the ordinary inducre, application, by 
{ſummary petitioa, may be made to the ſheriff, who 
will, if he ſee cauſe, ordain the petition to be iu 
mated to the defender, and antwers to be made there 
to, upon ſuch inducie as to him ſhall ſeem proper; 
and he will likeways, where it is neceſſary, pronoun 
an interdi& to be intimated along with the petition, 

33. That the clerk ſhall be authoriſed to iſſue out 
precepts for arreſtment, upon producing to him 
fummons duly. execute, or a written document of the 
debt for which arreſtment is ſought, the precept ab 
ways ſetting forth the ground of the arreſtment : And 
there ſhall not be granted any blank warrant for ar 
reſtment. 

34. That when application is made to the ſheri 
to interpone his authority to a baron's decreet, the 
party, againſt whom the decreet was obtained, ſhall 
be regularly cited to hear and ſee the ſame interponed, 
otherwiſe the ſheriF will have no regard to the appli 
cation. 

35, That the clerk ſhall keep a diet book, in which 
ſhall be marked the ſeveral judicial ſteps of proctl 
the acts and decreets : And all cauſes ſhall be called 
and determined according to the order in which they 
are marked in this diet book. 

36. That the diet book ſhall fix the cuſtody of the 
proceſs upon the perſon by .whom it is taken out, 0f 
to whom it is returned judici iy: That the cuitody 
of proceſles, borrowed up from the clerk extrajudicy 
ally, ſhall be fixed by a receipt book, which he ſhal 
keep for that purpole. | 

37. That it a procurator keep up a proceſs, of which 
he has the cuſtody, longer than is proper, the ſherif 
upon application, will grant a caption againſt him if 
re · producing the proceſs, and the procurator complalt 


ed upon ſhali pay the en peuce of the captian. 
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REGULATIONS 


RESPECTING 


CRIMINAL CAUSES. 


. HAT in all crimes, which by their nature res 

quire, that the party accuſed ſhould be in- 
carccrated before trial, application ſhall be made to the 
ſheriff by petition, ſigned by the private party com- 
plaining, or by the procurator fiſcal, ſetting forth the 
nature of the crime; and, upon conſidering thereof, the 
ſheriff ſhall grant warrant for apprehending and in» 


carcerating the party informed againſt, till ſuch time 


as he ſhall be liberated in due courſe of law. 

2. That all crimes which infer loſs of life, tranſ- 
portation, baniſhment forth of Scct/and, or demem- 
bration, and others of great importance, ſhall only 
be tried by jury, unleſs where the contrary is provided 
by ſpecial ſtatute. 

z. That in crimes to be tried by jury, the forms 
of the court of juſticiary ſhall be followed; excepting 
only, that in all caſes, the proof, with the objections 
to the witneſſes, and anſwers, ſhall be taken down in 
writing. 
4. That in the trial of crimes without jury, where 
the form is not directed by ſpecial ſtatute, the party 
accuſed ſhall be cited upon a proper ſummons ſigned 
by the clerk, and fully libelled, which ſummons mall 
charge the defender to compear per/dnally, and to find 
caution acted in the ſheriff books, that he ſhall make 
anlwer to the libel, and appear at all the dicts of 


Court, 


5. That the officer who executes the ſummons, ſhall 


deliver to the defender, if he finds him perſenaliy, or, 
if he does not find him, ſhall leave at his dwelling 
bouſe, a full copy of the ſummons, together with a 
Cc 8 li 
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liſt of the names and deſignations of the witneſſes th 
be adduced againſt him; that the officer's execuiat 
mall certify the delivery of ſuch copy and liſt, an 
that ſix free days ſhall interveen betwixt the day af 
the citation, and the day of compearance, excluſie 
of both theſe days. 

6. That every criminal ſummons ſhall contain: 
Warrant for citing witneſſes, conform to a liſt to be 
ſigned by the proſecutor, and given in to the clex, 
and ſuch witneſſes ſhall be cited to appear on the ſan; 
day to which the defender is cited. 

7. That the defender, againſt whom any crimind 
Cummons is executed, may take out letters of excul 
pation, for proving his defence, if ſuch proof be ne. 
cellary, which letters the clerk ſhall be obliged to 
give out on application of the defender, who ſhall 
thercon cauſe cite his witneſſes to appear on the ſame 
day to which he is himſelf cited. 

8. That, in all cafes which require extraordinary 
diſpatch, the private party aggrieved, or the procurz 
cor fiſcal, may apply to the ſheriff by ſummary com. 
plaint, who will, (if he fee cauſe) ordain the com- 
plaint to be intimated to the defender, and him to 
appear perſonally in court, and to make anſwer to 
the ſame, upon ſuch izd4uciz as. the ſheriff ſhall think 
proper. 

9. That if, at the day appointed, the defender ap 
pear and the purſuer be abſent, the diet ſuall be declared 
to be deſerted, and the ſheriff ſhall, if the circumſtat 
ces of the caſe require it, award full coſts, fo as to it- 
demnify the defender, which coſts may be thereatter 
recovered by all manner of legal diligence, 

10. That if, at the day appointed, the defender do 


not compear and find caution as above, the ſherif 


ſhall grant warrant to apprehend and detain him til 
He find caution. 

11. That, after caution is found, if the defends 
fail to compear, his bail-bond ſhall be declared fortet 
ed; and in both caſes, whether caution has beel 
found or not, the ſheriff may (if the nature of tit 
caſe admit of it) further proceed to conſider the e 
Aevancy of the libel, and admit the ſame to wy 

er 


ſuer's probation, and to paſs ſuch ſentence as may Be 
pronounced againſt a perſon in abſence. 

12. That upon the day of compearance, the de- 
fender ſhall either give in all his defences in writing, 
or ſhall make anſwer viva voce to the facts contained in 
the libel ; and, upon adviſing the libel and defences, tho 
fheriff ſhall either pronounce an interlocutor upon the 
relevancy, or, in caſe of difficulty, ſhall ordain in- 
formations to be given in. 

13. That, after pronouncing interlocutor upon the 
relevancy, the ſheriit ſha!l forthwith proceed to examine 
the witneſſes adduced, hinc iu, upon the facts ad- 
mitted to probation ; but probation by oath of party 
ſhall not be allowed in any caſe where the fact refer- 
red has turpitude in it, or where the conſequence may 
be more than pecuniary. 

14. That if, upon adviſing the proof, the ſheriff 
ſhall find the defender guilty of what he is charged 
with, he ſhall fine, incarcerate, or inflict corporal 
punimment, according as the circumſtances of the 
caſe require, and ſhall, in all cales, grant warrant: 
for impriſoning the defender, until he ſhall make 
payment of the ſums decerned againſt him, or till the 
day ailigned for infliting the corporal puniſhment. 

15. That no ſentence of any ſheriff, inflicting ca- 
pital puniſhment or demembration, pronounced in any 


hire lying to the ſouthward of the frith or river of Fort/, 


ſhall be put to execution within leſs than thirty days 
after the date of ſuch ſentence ; and if pronounced in 
any ſhire lying to the northward of the ſaid frith or 
river of Forth, it ſhall not be put to execution with- 
in leſs than forty days after the date of ſuch ſentence. 

16, That no ſentence of any ſheriff, importing any 


cornoral puniſhment leſs than death or demembration, . 


ſhall be put to execution within leſs than twelve days 


after the date of ſuch ſentence ; and that in the ſeveral: 
caſes referred to in this, as well as the preceeding re- 
gulation, the reſpective days upon which ſentence is 


pronounced and executed, ſhall not be numbered. 

17. That the ſheriff, or his ſubſtitute, ſhall attend 
at the ordinary court houſe, and place of meeting, 
Ce. c 2. yearly, 
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1 
yearly, upon the twenty ſecond days of 7#ly and d 
February, being lawful-days, or on the next lawfil 
day thereafter, if thele be not lawful days, to re. 
ceive ſuch informations as ſhall be offered concerning 
matters criminal, which have happened within his ju- 
viſdiction, and may be tried at the circuit courts, 

18. That, if he find any of theſe informations to 
be articles of dittay, he (hall make up particular ac. 
counts of the cfiminal facts, containing the names 
and deſignations of the offenders, the facts committed, 
with the circumſtances of time and place, the name 
and defrgnations of the witneſſes, and the titles of 
ſuch writs as are to be made ule of at the trials. 

19. That theſe informations ſhall be ſigned by the 
ſheriff and the clerk, and the clerk ſhall tranſnit the 
ſame with the firſt opportunity to the Lord Juſtice 
Clerk or his deputes, together with fuch wiits or o. 
ther evidence or proof, as may be neceſſary to be 
made ule of in the trial, and that the clerk hall, at 
the ſame. time, tranſmit a liſt of forty five perſons, 
proper and fit to paſs upon the aſlize of criminals, 

20. That, in the choice of the aſſize, care be ta- 
ken that it be made in ſuch manner, as to be as little 
burdenſome as poſſible, ard without any kind of par- 
tiality, and none ſhall be put upon this ſervice but per- 
ſons qualified, and in a condition to bear the expence 


which neceſſarily attends it. 


21. That when the Porteovs roll and precept for 
executing it is returned to the ſheriff, he ſhall, with- 
out delay, grant warrant to his officers to-execute the 
lame. 

22. That the ſheriff or his ſubſtitute, and the offi- 
cer or officers, who executed the roll, ſhall attend the 
circuit court, and bring along with them the roll, to- 
getber with the executions thereof, 
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The Fees and Dues of Clerks, and other Of- 
ficers, in Sheriff and Stewart .Courts, in Ci- 
vil Caſes, as regulated by Act of Sederunt, 


16th March 1748. 


Scots money. - 


OR repiſtrating each ſhcet of kornings, 

interdictions, inhibitions, and lawbur- 

rows, with their executions, to clerk and 
ſervants - - 


For an extract of a horning, inhibition, in- 


terdiction, or lawburrows, with the exe- 


cution,. for the firſt ſheet, to clerk and ſer- 


vants * — — 
Every other ſheet - 
For regiſtrating every ſheet of WY inſtru- 
ments of proteſt, tacks, diſpoſitions, and 


inventaries of heirs entering cm beneficio, | 
and for any other writings given in to be 


regiſtrate, to clerk and ſervants + 
For an extract of the fiars, to clerk and ſer- 


vants — - _ 
For every libel or ſummons, where the ſum 
is under forty pound Scots, 55 


For a libel or ſummons, where the ſum is a- 
bove forty pound Sc, 
For every precept for ſummoning witneſſes 

and parties pro confeſſo, K 
Letters of arreſtment, or looſing thereof, 
For a petition, or anſwer, = 
For writing a bond of cautionry - - =: 
For receiving thereof — 
For producing an advocatio n 


For writing of Dep oſitions of Parties and Witneſſes. - 


For every depoſition of a party = - 
For each of the firſt fix witnetſes - 


For ever other witneſs - 


To the clerk, for. extracting every decrees © x 


ro: exceeding twenty five pound Scots » 
Ccc 2. 
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To the clerk, for extracting every decreet- 
exceeding twenty five. pound, and not 


exceeding forty pound Scots, 
To the clerk, for extracting every decreet 


exceeding forty pound; and not. exceed- 


ing lixty pound Scots, — 

For writing and recording 2 ſheet of theſe 
decreets , - 

To clerks and fervants, for extrafting all de- 
creets, acts, or commiſſions, in cauſes ex- 
ceeding ſixty pound Scots in value, for 
the firſt ſheet FM - - 

For every other ſheet 8 - 


But for every repeated ſheet of. a decreet, | 


where any acts or commulions have been 
extracted, only - - - 
For every ſheet of decreets of tranſumpt 


That each ſhcet of an extract, written.ſtheet-. 


ways, conſiſt of forty nine lines, at the 


rate of thirteen words in each line ; and. 
it wrote book-ways, that it conſiſt of two o 
pages, and of thirty ſix lines in each page, 
and after the rate of nine words in the. 


line- 

That for every appeal entered. againſt any 
decreet, ſentence or judgment, there be 
paid to the clerk, by the appellant, for 


recording the appeal, and. taking vent | 


oi caution - 


And that the clerk inſert the Laid appeal in 


every extract to be thereafter. given out 


by him of ſuch decreet, for which his 
dues are to be paid after the ſame rate as 


the reſt of the e ctract. 


And the Cords ordain the ſaid ſeveral . 
duly and faithfully to record all the de- 
creets extracted by them, under the high- 
eſt penalties inflicted by the law on ſuch. 


neglects of duty. 


For a general ſervice, to clerks and ſervants, 


10 0 


1 160 


0 60 


1109 
o 189 


o 849 
0 146 


© 12 0 


drawing the claim, and expeding the ſer- 


. | 
(0 583 ) q 
vice, and to officers and witneſſes for ex - | 
ecuting the brieve at the market-croſs, 9:00 | 
For acts of curatory, and proceſs for ma- | 
king up tutorial or curatorial inventaries, 
each ſheet. - - - a. 3 o a: 


For ſpecial ſervices as follows, 


To drawing the claim, expeding the ſer- 5 
vice, and giving the retour or extract of 3 
the ſervice, including officers and witneſ- | 
ſes fees for executing the brieves, for the 
firlt ſheet. - - - 9 0.0 

For every other ſheet: t 3 0.0. 


For ſaſines to be paid as follows, 


Ino, The current price of the vellum or- 
parchment for the time. 

do, For the firit ſheet that it fills up of the 
clerk's prothoeal as notary - — 41 &D: 

And tor every other ſheet — — 3 


2 
O 


That the clerk receive for his pains, for taking the ins - 
| feftment, as follows. 


If it is taken at the. dit ance from the clerk's. 
office of three miles, or under, that he 
| be paid for an eſtate nat exceeding two 
thouſand merks of yearly rent 13.72 0 
If exceeding two thouſand merks, and not 
exceeding hve thouſand merks, - 25 4 ©. 
If excceding five thouland merks, and nat 


exceeding ten thouſand merks, - 27 16 © 
If exceeding ten thouſand merks, and not 

exceeding twenty thoufand merks, = 50 8 0 
And tor any eſtate exceecing twenty thous 8 

land merks — - 630.0. 


And no more Whatever the eſtate be. | | 
I it exceeds three-miles, that three pound 

be yaid for every other mile, that ihe 
de taking the ſaſine, ſhall be obliged 


— 
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to travel, to the place where ſaſine is gi- 
ven, until it amounts to ten miles, 
And if it exceed ten miles, for every Senna 
mile — — 
| For ſequeſtration of a bankrupt tenant” s ef. 
fects, ſuch a ſum as ſhall be judged reaſon- 


able by the ſheriff, * higheſt not 9 Ext 
ing - 12 00 

The lowelt not under. 3 3 07 

And for each perſon qualifying in a worms of 
law, and for the certificate thereof, T 49 

For tranſacted proceſſes and decreets, the one Fees 
half, of what they would have. amounted fice 
to if extracted. Cr 

And that ſervices of relicts to their terce pay 
one half of ſpecial ſervices, ſervices of tutory jou 


to pay as general ſervices, and ſervices of 
iotry and furiolity to pay as general ſer- 
vices, and the witneſſes to be paid for as 


in other proceſles. or ey 
To the officer for ſummoning a party or to t] 
witneſs, or charging to make payment on very 
decreet or precept, to himſelf, and two Lo dit 
witneſſes to the execution, -. o tolll fult: 
But if the parties or witneſſes cited or char- ay. 
ged exceed three in number, and are with- 0 the 
in one mile of one another, in that caſe To dit. 
only for each — o tic 
Jem, For each mile the officer ur his-two Lo dit 
witneſſes travel, from the place of his re- wart 
fidence, there ſhall be paid to him a fur- e 


ther ſum of ſix ſhilling, (provided always 2 
that the Whole ſum paid the officer, for IP 4 
himſelf and his two witnelles, do not ex- o dil 
ceed half a crown for one day, what- 7 
ever be the number of miles, or number A ke 
of parties or witneſſes to be ſummoned) : o 6 bs 
T's the bar-officers that attend the court, for nos 


\ 


——— — 


. 10 i 
l the Oo th of Cur 1 Party or Wir icls, * 0 1 4 l 
| For executing of . a caption for fe- producti- * 
| on of a pro - 2 o b 
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e officer for himſelf, witneſſes and appri- 
lers, c. to be paid for poindiugs at the 
diſcretion of the party employer, for which 
the officer aſſigns him to the ſheriff- fee. 


Extratted ferth of the beoks of ſederum, by 


THO. GIBSONE. 


Fees and Dues of the Clerks, and other Of- 
ficers, in- Sheriff and Stewart Courts, in 
Criminal Caſes, as regulated by Act of Ad- 


journal, 2 1ſt March 1748. 


Scots. money. 


HEN a private purſuer, to the pro- 
curator-fiſcal for his concurrence 
or every complaint, and warrant to cite, 
to the clerk - - - 
very oath of a party, to the elerk 
To ditto for an oath of a witneſs, for the 
firſt ſix each - - 
rery oath above that . 
o the clerk, for every petition or anſwer 
To ditto, for letters of intimation or libe- 
ration, befides dues of the petition, 

Lo ditto, for petition and information, and 


warrant of commitment, - 

or criminal letters, to ditto, for the firſt 
ſheet — - — 

very other ſheet — - - 

o vill, and letters of diligence on indict- 
ment, — — 5 


0 ditto, for bill, and letters of exculpation, 
or a bail- bond from a defender for N 


auce - 
Lo the clerk, from the defender, at defert- 
Ing the diet, - - — 


or recording every ſheet of information, ei- 
ther far purſuer or defendery, . — 


14 6 


12 08 
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For every appeal entered againſt any decreet, 
ſentence or judgment, there be paid to 
the clerk, by the appellant, for recording 
the appeal, and taking the bond of cau- 
tion, - - > 15 

To the clerks and ſervants, for extracting 
decreets, acts or commons, for the firit 
ſneet, = =. — - 

For every other ſheet- - - 

That the clerk inſert the ſaid appeal in eve- 
ry extract to be thereafter given out by 
him of ſuch decreet, for which his dues 
are to be paid after the ſame rate as the 
reſt of the ex tract. 

That each ſheet of an extract, written ſheet- 

ways, conſiſt of forty nine lines, at the 
rate of thirteen words in the line; and if 
wrote book-ways, that it conſiſt of two 
pages, and of thirty ſix lines in each page, 
and after the rate of nine words in the 
line. 

To the officer, for fimmoning a party or 
witnels, to himſelf, and two witneſſes to 
the execution, his employer furniſhing the 
copy - - x 8 

But, if the parties or witneſſes cited exceed 
three in number, and are within one mile 
of one another, in that caſe only for each 

tem, For each mile the officer and bis two 
witneſſes travel from the place of his re- 

ſidence, there ſhall be paid to him a fur- 
ther ſum of ſix ſhilling, (provided always, 
that the whole ſum paid the officer, for 
himſelf and his two witneſſes, do not ex- 
cced half a crown for one day, whatever 


be the number of miles, or number of 


parties or witneſſes to be ſummoned, and 
that the. employer turnith copies) 

To the bar officers that attend the court, for 
the oath of each party or witneſs, 


= -H 


To the officer and witneſſes, for ſummoning ._ 


a, whole aſſize of forty five perſons, in 
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town, or 4 mile round, the employer fur- 
niſhing the copies, . — 13180 


Extrafted forth of the books of Adjournal, by 
JO. DAVIDSON. 


By act of adjournal of the High Court of Juſticiary, 
of date the 21ſt of July 1749, all parties who enter 
appeals, in terms of an act of parliament, of the 2oth 
of his late majeſty's reign, intituled, Anu ad for taking 
quay and aboliſhing heritable juriſdifions, &c. are 
ordained, on or before the firſt day appointed for hold- 
ing the circuit courts, in the ſeveral ſtations reſpective, 
to lodge the ſaid appeals in the hand of the clerk of 
court, in order to have the ſame inrolled: With 
certification, that if parties ſhall not comply with the 
directions of the ſaid act of adjournal, ſuch appeals 
ſlall not be received, but ſhall be held as not entered, 
leaving to the appellant to take ſuch other remedy as 
accords of law. And it is further declared, that, in 
theſe caſes, the judges will award ſuch expences to 
the reſpondent as they ſhall ſee caule, i 
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A. 
BRIDGING of writs, p. 77 and 73. 
ACCEPTANCE of bills of exchange. See bills, 

ACCEPIILATION. Sce diſcharge. | | 

Acces5oRY OBLIGATIONS. See bonds. | 

ADIUDICATION whereon no infeftment hath fol- 
lowed, how it is atligued, p. 263, 264, 265, 266, 

ANNUITY, What, p. 145. 

Arocna. See diſcharge. 

Ar3ITER, his power and duty, p. 435, 436. See 
ſubmiſſion. 

Asso NATIONSsS, p. Jo. The definition, p. Jr. 
The law- name of the granter and receiver of an aſſig- 
nation, bid. The ſtile of a ſimple aſſignation, 251d, 
When made by minors, p. 73. When money is 
paid for the aſſignation, ibid. When part of the 


principal being paid, the remainder is aligned, p. 


74. An aſlignation by a liferenter to the fiar of 
tie moveable ſums liferented, 1%. Aſſignation of 
accompts, p. 75. When a bond, taken by a truſtee, 
is alligned to the truſter, p. 76. Aſſignation of by« 
gone tithe-duties, id. How aſſignations are narra- 
ted in compound writs. See narrating writs. Aſſig⸗ 
nations conjoined to bonds, p. 95. Aſlignation of 
bonds or moveables adjected to a bond for borrowed 
money, #5id, and 97. What is to be obſerved in caſe 
goods be diſponed, ibid. Ailignation for farther ſecu- 
rity of relief, ſubjoized to a bond of relief, p. 126. 
ASSIGNATION and DisCHARGE to a co-principal 
or cautioner, P. 249, 250, 251. | 
ASEIGNATIONS COMPOUND, p. 251. The nature 
of luch aſſignations, p. 252. Of their narratives, i- 
bid. Allignations conſidered in their ſeveral forms, i- 
bid Tue form of an aſſignation by the creditor him- 
vd d ſelf. 


INDEX. 


Self. ibid, When it is granted by an heir or executyy 
p. 253. Of the requiſites in aſſignations by figon 
ibid. By tutors or curators, p. 254. When granted 
by a wiſe with conſent of her huſband, 71574. An ey. 
ample of an aſſignation of a bond of proviſien by : 
vite with conſent of her huſband, ibid. and p. 255 
256. What is to be noticed when allignations att 
granted by one for the behoof of another, p. 259, 
When the right is conceived to the huſband and wife in 
liferent, and to a child in fee, p. 258. The order 
and place of clauſes in aſſignations, ibid. The ſubject. 
matter of aſſignations is either general or ſpecial, ih. 
The proper characteriſtick of an aſſignation, p. 259, 
When the cedent, at granting the aſſignation of 2 
bond, hath a deſignation other than he bad at the 
date of the bond, ibid. If the aſſigney was forfeited, 
and is rehabiliated, lid. In caſe two or more diſtind 
bonds be aligned, p. 260. An aflignation of a debt 
ſecured by legal diligence, or liquid by a perſonal de- 
creet, ibid and p. 26 262. A ſpecial limitation 
and proviſion in the aſſignation, id. Two caſcs to 
be conſidered in the aſſignation of heritable bonds, 
ibid. and p. 263. Aſlignation of an adjudication 
whereon no infeftment hath followed, 75d. and p. 
264. Of clauſes uſual in ſuch aſſigna tions, p. 266. 
ASSIGNATIONS and DisPoOctITiIONS of moveables, 
p 267. Aſſignation of houſhold plenithing, p. 268, 
Of the variety in the clauſe which expreſſeth the power 
to uſe, p. 269. Of the conveyance of rights and fi- 
culties, ibid. and p. 270. Aſſignation of a tailzie, and 
roviſions therein, conceized in favour of the cedent, 
lid. and p. 271, 272, 273, 274, 275, 275. Afig 


nation of a tack by a tenant, p. 275, Aſſignation of 


a liferent-right, p. 277. | 

AESIGNATIONS GENERAT., p. 278, General a. 
ſignation of moveables in place of a teſtament, /bid. 
znd p. 279, 280, 281, 282. Another form of a general 
aſlignation of debts and ſums of money, p. :82— 
289. Aſſig nation of a pitt of eſcheat, ibid. Ally: 
nation or gift of ward, ron-entry, and marriage a 
wn apparent kcir, p. 291. Aſſignation to a wife, le- 
cluding the huſband's js mariti, p. 292, 293, * 


IND E V. 


ASSICNATIONS are redeemable or irredeemable, p- 
295. Aſſignation of mails and dutics for farther ſe- 
curity of a debt, ibid. and p. 296, 297. A declara- 
tion proper in ſuch conveyances, concerning the dili- 
gence which the aſſigney ſhould be liable in, ibid. Of 


Aſſignations in truſt for doing diligence, p. 298. The 


form and ſtile of ſuch, ibid. The confideration of a 
certain caſe, in transferring ſuch truſts, p. 299. 
Of. warrandice in ſuch rights, p. 300. When ſums 
are tailzied, bow the perſons ſubſtituted are mention- 
ed, and where the proviſions are placed, ibid. When 
a reſervation is made in faveur of the cedent, p. 301. 


ATTORNEY (letter of) p. 374, 375, 376. 


B. 
Art-oxpDSs. See ſtamped paper. 

| BACK-BONDS, p. 124. Back-bond by an a- 
ſigney truſtee, p. 135, 136, 137. By a factor to his 
conſtituent, p. 138. By achamberlain, p. 139, 40, 141. 

BaRON-COURT, p. 368. 

BilLs or EXCHANGE, p 32: 
contract, and origin thereof, p. 33. Of the perſons 
employed in bills, p. 35. The number of them in 
outland bills, and how ſuch are drawn, ibid. What is 
meant by uſance, p 56. When bills on days-fight are 
payable, ibid. The ſeveral forms of bills of exchange, 
p. 37, 38, 39 Sums in bills are twice expreſſed, p. 40. 
A bill ouglit not to be interlined, ibid. Of the effect 
of a foreign bill not payable to order, p. 41. Sundry- 
things to be noticed in drawing bills, 5/4. and p. 42. 
Foreign bills, drawn per advice, and without it, p 4. 
Bills, either outlat.d or inland, not regulated by com- 
mon law, but by the law of merchants, p. 42. When 
bills come to hand, what is to be done, ibid. Bills 
directed to two perſons, how to be accepted, ibid, 
The force of a verbal acceptance, p. 43. If the bill 
be accepted but for part, what is to be done, ibid. 
When proteſtation for non-payment is to be made, i- 
bid. It between acceptance and payment, the accep- 
ter fail in his credit, what is to be done, p. 44. 
When proteſts on bills muſt be made, p. 43. A bill: 
kould not be paid before it become due, p. 44. 
D d d 2 


Definition of this 


Bi De 


ENB EN. 

BIN DING and OsrIATORY CLAUSES inſerted in 
other writs, p. 166. An obligation to reiterate and 
renew a writ, p 167. A clauſe to cauſe ratify and reite. 
rate, i6/4d. Two forms of an obligation by the huf 
bard to cauſe his wife ratify judicially, ibid. To cauſ 
a party abſent ratify and ſign a writ, p. 168, 

Bombs. A bond or obligation defined, p. 2. 

C: editor] 
In every obligation there is a [ ard ho theſe are, p. 2. 
Debitor, 
There are many ſorts of bonds, whoſe variety is occaſioned by 
the fate of the debitor, who is a 
Single perſon, ] for bimſelf, ſ factor for a conſtituent, 


or —_— or, 
ſociety, I for others, as, } tutor for his pupil. 
Or, Minor with conſent of his cur:tor, 


with confent of 4 Party interdicted with conſent of interdiftor, 
others, as, {Wife with conſent of her huſband. 
baba the debitor be a ſingle perſon, or ſociety, he is conſ - 
ered as 


OY 
j one with | Z one 
Principal J or fand theſes or 8 or 
many as 8 many. 
8 


2. The variety of bonds is occafioned by the ſtate of the cre 
ditor, who, if a ſingle perſon, takes the 


ſhis beirs or aſſignies, 
to the creditor's own | or 
behoof, extending? to his own heirs only, 
to or, 
neither hcirs nor aſſignics. 
1. Tutor, 
Bonde 2. Curator, 
for the bechocf ano-] z. Fattor, 
| ther, as to | 4- Adminiſtrator, as trea- 


| fſorer or box-maſter of 
an incorporation. 


for kimſelf end ano- {Parent and child, 
[ ther, as to 2 and wife. 
3. The variety may ariſe from the] for payment of money, per- 
cauſe of the obligation, as, 13 of deeds. 
4. Or, Laſlly, the variety may proceed from the nature of the 
ſecurity in theſ ſunple or Jand both perſonal pe 4 
bond, as, I thefe | or real. 
All bonds or obligations? full and ſubſtantial, or ph 
whateycr, are cither ſihortened and abridged. Ti 


INDEX. 


The efſential parts of a bond, p. 6. The form of a 
bond for borrowed money p. 7. The ſeveral parts of 


it, p. 8. A compendious ſtile of a bond for borrow- 


ed money, p 9. Directions to write a bond by ma- 


py principals, did. The words of ſtile which diffe- 
rence it from the other, ibid. The neceſſity and force 
of the words conjunttly and ſeverally, ibid. and p. 11. 
Directions to write a bond by principal and cautioner, 
p. 9, 10. The difference between bonds granted by 
many principals, and a principal with a cautioner, p. 
10, 11. A clauſe fit to be adjected to bonds granted 


by perſons heritors of tailzied lands under irritancics, . 


p. It, 


Boxps for borrowed money by a tutor for his pu- 


pil, p 11. By factors for conſtituents, p. 12. 
Bo NDS OF BO TTOMURT, p. 325 330. 


Box ps that require the conſent of others, p. 12. 


as by minors with conſent of their curators, p. 13. 


he creditor ſhould know the number of the quorum, 


aud if there be a ſme. quo #5n, ibid. 
Bons by married women, p. 14 


Bowps by focietics, p. 15. By magiſtrates of. 
burgh, 1%. By a deacon and box-maſter of an in- 


corporation, p. 16. 
Bowrs to a tutor in name of his pupil, p. 17. 


To burghs, or other incorporations, p. 18. To a pa- 


rent for children, d. For the behoof of a wife, 17%. 
Aneceſſary clauſe in the two lait kinds of bonds, p. 19. 

Boxps. What is to be noticed in the clauſe of 
receipt in the bond, p. 19, 20. Of the. ſeveral forms 


of the obligation to pay, p. 20, 21. Of the penalty, 


p. 22. If the debitor be owing other ſums, 181d. 
BoxDs for the price of goods. or merchant-ware, 
p 23. Ot penlion, ibid. and p. 24. 


Boxps of Provision. A ſunple bond of provi- - 


ſion to children, p. 25. For cauſe gratuitous, p. 24. 


The obligation to aliment the child while the portion 


is not paid, p. 26. The clauſe that it is in full con- 


tentation, 10. Reſervation of power to alter, p. 


27. The tile of a bond of proviſion in favour of a 
man's whole children, p. 28. Of the ordinary. term 
of payment of proviſions, p 30. The manner of di- 
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INDEX. 


viding ſums given to many children, 257. 0. 
the annualrent due upon bonds of proviſion, p. zu. 
Of the penalty in ſuch bonds, 1d. Of bonds of pro. 
viſion by a brother to afſiſter, p. 32. | 

Bowps ad fatta preſianda ſimple, p. 45. The (tile of 4 
bond to diſpone lands for a ſum inſtantly received, j5;4 

Box ps acceſſory and of cautionry, p. 45. A bond 
of cautionry in looſing arreſtment, ibid. In a fuſpen. 
fon upon a multiple-poinding, p. 47. In a ſimple if 
penſ on, ibid. A . clauſe in a bond of cautionry 
in a ſulpenſion, when the ſuſpender is regiſtred to the 
horn, p 48. A bond of atteſtation by an atte ter of the 
cautioner, conform to the late act of ſederunt, bid 
A bond of cautionry in a ſuſpenſion of law-burrow, 
p- 49. For keeping the peace, p. 50. Now in de- 
ſuetude, %. TJudicio ſiſti, or of compearance in: 
court, p. 51. Of acceſſory obligations adjeted to 
other bonds, p. 53. A clauſe of relief, i54id. An ob- 
ligement to grant an heritable ſecurity adjected to a 
bond of borrowed money, p. 54. How bonds are nar- 
Tated in compound writs, See narrating writs. 

BonDS HERITABVUE, p. 82. Eight uſual clauſe 
peculiar to heritable bonds, ibid. The ſtile of an be- 
ritable bond, p. 83 90. The manner of exprel. 
ſing the obligement to infeft, p. 90. The manner of 
taxing in ſuch bonds the caſualities of ſuperiority, iid, 
How the clauſe of requiſition is to be expreſled, and 
in what place of the bond, p. 91, 92. Of the 
premonition, ibid. A clauſe proper to be inſerted in 
the aſſignation to mails and duties, %i1d and p. 92. 
A caution to the writer about the holding of the lands 
out of which the annualrent is to be uplifted, ibid, 
Now of no uſe, ibid. What is to be noticed in cal 
theſe lands be ſubject to the wife's liferent, p 94, 95- 
In caſe theſe lands belong to the wife in property, i 
bid. A clauſe proper to be inſerted in an heritable 
bond by principal and cautioner p. 96. 

Bonps and aſſignations conjoined, ibid. See afliz: 
nations. 

BoxDs by factors, and theſe granted upon a reſerved 
faculty to burden angther perſon and his eſtate, p gs 
—_— 


BoxDs 


IND E X. 

Boxps qualified, p. oz. The ſtile of a bond 
granted in order to deduce an adjudication of the 
lands diſponed irredeemably to the creditor, p. 104 
——106. 

Bowps by apparent heirs in truſt for leading adju- 
cation for a title to quarrel rights granted by their 
predeceſſor, ibid. 

Bowps for a ſum tailzied with proviſions, p. 107, 
108, 109, 110, 111. 

Bowps of proviſion in implement of a contract of 
marriage, ibid. and p. 112, 113, 114. 

Bo xps ad facta præſtauda compound, ibid. To 
cauſe one abſent to ſign a writ, p. 115. A bond of 
preſentation fudicio ſiſti, p. 116. Of preſentation to 
priſon, p. 117. A proviſo in cale the priſoner be dan- 
gerouſly ſick, p. 118. An alternative to pay, 164d. 

WW Such bond ſubjoincd to a corroboration, p. 119. 
Bowp of relief, p. 120. To a cautianer in a ſuſ- 
: WJ penſion, p. 121. Of relief in a ſugular caſe, 1b19. 
ue clauſe of relief ſubjoined to bonds of borrowed 
money, p. 53, 54. where a bond of relicf is in cor- 
s oboꝛation of that clauſe, p. 126. When in the bond 
„of relief there is an aſſignation for farther ſecurity, 
-i. An heritable bond of relief, p. 129 —— 133. 


f Bono of abſolute warrandice of lands, p. 122— 
4. 124. Of relief and warrandice, bid. To warrant 
lands burdened with wadſets, p. 126 128. 

e Bo xos of tailzie, p. 142 148. 

in Bo xps, as well for paying money, as performing 


1. (Leeds, p. 148. By a vatial to his ſuperior for paying 
che feu-duty, and doing ſervices mentioned in the red- 
d. undo of his charter, ibid. and 149, 150. 

Borps of corroboration, p. 150. The clauſes 
common and peculiar to ſuch bonds, ibid. The ſeve- 
ral forts of bonds of corroboration, hid. and p. 151. 
The ſtile of a bond of corroboration by the original 
debitor to the creditor himſelf p. 152, 153. When 
diligence is done on the original bond, ibid. When 
annualrents due are not paid, ibid. When the by- 
gone annualrents are accumulated, ibid. The clauſe 
ulual and neceſſary in all corrobvrations, ibid. What 
is to be noticed when the corroboration is granted to 


the 


IND EX. 

the heir or executor, p 54. When to an aſſigns 
p 155. When by the: heir or executor, Ce. % beit 
and 156. When by a itranger, i4id. When mon en 
money is lent, and accumulated with the former debt Af 
ibid. A bond of corroboration and ratification by ; Ac 
fan of a contract and agreement with the father, a on 
157; 158; par 
Bo xps of interdiction and obligements-by perſon ( 
interdicted, p 159. What a bond of interdiction is, WM © 
and the ſtile of it, ibid. and p. 160—162. 4 (hor, beg 
er form, p 162. Another kind of interdiction with | 
ſeveral unuſual proviſions, p. 162 166. Oblize 7 


ments by perſons interdicted are of the ſame ſtile with BR 
writs by minors, p 166. joid, 
BoTToMky, what, p. 325. Sce bonds. i 
0. m6: 
F\ALL to a miniſter, p. 444. Anotlrer form of 1 the 
LJ. call, p. 445. Approbation by the pariſhoren __ 
of this call, p. 446. you 
CauTloNER., Of bonds granted by principals and bs 
cautioners, and of cautionry. See bonds, * 
CARTER-PARTT defined, p. 309. Form therech may 
p. 310——322, A 
C9DIC11. . See teſtament; on 
CoMES STAbULI, what, p. 50. S bh 
CommisSIONE,.p, 60. See procuratory and p | 
ee pts. my 
CoMPoUND WkiTs and SECURITIES, p. 77. Whit 0 
is meant by compound writing, ibid. 

CoNPouNnD UISCHARGES, p. 69 ——1 73. 
ConjuUncTly aw” SEVERALLY: The force of thi 
words in obligations, p. 9, iT; [ 

CONSTABLE, p. 50, 5, 32. 
| 2 ner 
Co N TRAC TS, or 13utual obligations and . conve A 
ances, bipartite, tiipartiie, Cc. p. i386. Ther u 1 
ture and difference trom lingle obligations, p. 305 EY 


Of the words common ly de wr of in contracts, jt! 
Thc Word Hide nt (764 pla; d, 31 hb and 388. 
form: of Ar indentute be NE a Writer ad his apprel 
tice, 289, 0, 391 „ ont of COmmunica 
on of goods, moveable and huritei'c, wean g 


LI 


IND EX. 


beit and executor, p. 392, 393. Contract of partiti- 


on between the heir and executor, p. 393 396. 
A general obſervation concerning contracts, p. 397. 
A contract of victual, p. 298. A contract of venditi- 
on of timber, p. 399, 300, 401. A contract of co- 
partnery, ibid. and p. 404 — 406, 

ConTRACTS of MARRIAGE, p. 406. A general 
conſideration concerning ſuch, p. 407, 408. Of the 
beginning of the contracts of marriage between per- 
ſons who have only a moveable eſtate, id. and 409 
414. Another example of ſuch, p. 41 5-——417: 
The ſtile when the coutracters are perſons of quality, 
id. How the conſent of father, or of other iriends, 
is expreſſed, p. 418. Of the father taking burden 
for the ſon, bid. Of the term of ſolemnizing the 
marriage, ibid. Of the proviſion of the conqueit to 
the bairns, ibid. and p. 4:9. The manner of ex preſſing 
ſundry ſums aſſigned in a contract, p. 420. An ad- 
jection iu favour of an elder brother conſenting to the 
marriage, ibid. Declaration that the woman ſhall 
be a bairn of the houſe, p. 421. A lepar:te obliga- 


tion concerning the validity of the contract, in caſe - 


the marriage ſhould diſſolve within year and day, ibid. 
and p. 422, 423. A polt-nuptial contract of marri- 
age, 16id. and p. 424. See proviſions to wives. 


CONTRACT for building a bridge over a river, p. 


425, 426, 
CORROBORATIONS, p. 150. See bonds. 
CURATOR, See tutor. 


D , 


ATE and teſting of writs, p. 457; What is to 


be noticed therein, ibid. and 468, The man- 


ner of ex preſſing the date, names of the witneſſes, . 
Cc. according to the various occurrences, ibid. and 


p. 469, 479, 471. 
Days of GRack. See grace. | 
DrckgET ARBITRAL, p. 442. See ſubmiſſion. _ 
DzsckEETS of Par, See plat. 

 DEEDsS.. See {tamped paper. 


D15cHaRGE and acquittance ſimple, p. 55. The 
Gfivition and nature of it, 104d. Its difference from 
accepts. 


IND EX. 


acceptilation and apocha, bd. By whom and 9 
whom it is granted, p. 56. i 

DISCHARGE of annualrent, p. 57. A diſchaq 
of the principal ſam and annualrent written on the 
back of the bond, p. 58. The diſcharge of a bon 
regiſtred, whereon diligence hath followed, p. 3 
How and whea the principal bond, whereof the debt 
is diſcharged, may be got out of the regiſter, p. 64, 
What is to be obſerved when che debitor & denounced, 
and regiſtred to the horn, 7514. 

DrscnarGEs. How they are narrated in com. 
pound writs. See narrating writs. 

D1isCHARGES COMPOUND. See compound, The 
ſtile of a diſcharge of a vegiſtred bond by the prin 
pal creditor to the debitor himſelf, p. 169. Whats 
to be noticed when the diſcharge is granted by thy 
creditor's heir or executor, p. 170. Of dilcharges by 
an aſſigney, p. 171. By pupils, 7d. By a minor 
with conſent of curators, ibid. By a huſband in name 
of, and as curator to his wife, p. 172. With conſent 
of arreſters, or others affecting - the ſubject, p. 174, 
By parties having a right in common, ibid. By a fic 
tor, ibid. Ot diſcharge and renunciation of pro 
viſions contained in a charter or diſpoſition, p. 174. 
When the diſcharge is granted to the debitor's heits & 
executor, p 175. Toa factor, ibid. To ſtrangen 
having an intereſt to pay, ibid. To the debitor when 
denounced, p. 176. Gf the ſubje& matter of dilchare 
ges, p. 177. Diſcharge of a legacy, p. 178. Dil 
charge by a ſon to a father and his elder brother af 
all bairns part of pear, ibid. and p. 179. Diſcharge 
of intromiſſion with goods, p. 180. 

DiscHAarces by minors with conſent of curator, 
to theſe who had been tutors, p. i84. Of the receipt 
of writs in the ſubſumption of the. diſcharge, p. 183. 
A general receipt of writs, ibid. An exoneration d 
the factor, who had been appointed by the tutor, 
134, 185 When one of the tutors had been factor, il, 
and p 186. A ratification of all diſcharges by ſuch factoꝶ 
ibid. in caſe one of the tutors had intromiſſion by per 
miſſion, and not by commiſſion, p. 18 7. The vn 
dus · motives or concluſions in the ſubſumption of this 
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Aſcharges, ibid. and p- 188, 189. In diſcharges of 
ices: The file of a declaration diſpenſing with the 
xnerality in enumeration of the ſpecies, p. 190. An 
xception in cale the tutor or his factor owe mone 
der bond to the pupil, id. The proper place for this 
«ception, with another form of it, p. 91. A clauſe 
f relief in the diſcharge, in caſe the tutor be bound 
; cautioner for the pupil, i5:4. ard p. 192. The 
orm of the docquet to the compts of charge and diſ- 
harge between the pupil and tutor, %% 
DiSCHARGES by a minor to thoſe who had been 
his curators, p. 193. The narrative of ſuch diſchar- 
ges, ibid. The ſubſumption, p. 194. 

DISCHARGES by a conltituent to his factor, p. 195, 
The ſtile of ſuch diſcharges, bid. and p. 19%, 197. 
DiscaakcEs of depending proceſſes and decicets, 
198. What is to be obſerved in ſuch diſcharges, 
„hid. The diſcharge of a decreet, ibid. and p. 199. 
Arother form of it, p. 200, 201. Diſcharge of an 
advocation of a ſervice, p. 203. 

DISCHARGE of execution againſt perſon and move- 
"W:blcs, or their eſtate, reſerving the obligation as to a 
Wcertaia real eſtate therein mentioned, p. 204, 205- 
* {WAnother form of ſuch dilcharge, p. 206, 207. 

"WH DiscaarGe in favour of cautioners, reſerving exe- 
" Wcution againſt the principal, p. 208, 209, 210. 

DISCHARGE of a bond of interdiction, p. 211, 212. 

DiscHarRGE of real and temporary obligations, 
| ibid. and p. 213. and renunciation of an infeftment 
"Wt annualrent to the original debitor, p. 21 4——21 7 
ie the heritable bond was grauted to a man and wife 
and to a ſon in fee, with a ficulty to the father, p. 
218. If the lands out of which the annualrent is up- 
FB lifted be fold to a third party, #4id. When the half 
of the principal ſum is truly paid, p. 2190. The ſtile 


of a grant of redemption, p. 220. Diſcharge and re- 
1 nunciation of a Wadſet by a factor, the lands being 
g holden of the wadletter's ſuperior, 45:d. and 221 224, 
1 2273. Diſcharge by an adjudger to a cautioner of the 
p perſonal obligation, and all diligence agaiuſt him or 


his eſtate, p. 225, 226+ Dilcharge of ward, non- 
entry, 


INDEX. 
entry, &c+ as to ſome lands, reſerving the gift xy 
others, p. 227——229- 


DiscHARkGer and renunciation of the reverſion of x wi 
wadfſet, p. 230, 231. By an apparent heir to an a. 100 
judger, p. 23a, 223, 234. the 

D1sCHARGE of an obligement of warrandice in: 1 

0 


contract, p. 235, 236 245. 

DrscHARGE general and mutual by and to tug 
parties, p. 246, 247- A more brief form after thy 
cloſe of s plea, p. 248, 249- | 

DiscHarGe and aſſignation to a co-principal a ( 
cautioner, 131d. and p. 250. Of reitrictive clauſes ig 
that caſe, bid. 

DisposrTIONSs of moveables, p. 267. I 

DovzEcoar, p- 143: 


E. | 
F XCcHANGE, what, p. 23—-35+ See bills, 
ExEcuT1oN of a precept of warning, p. 68. 

F. 
AcrorR. Of bonds by a factor for his conſtituent, 
p. 12, The ſtile when the factor is cautioney 
bid. Such bonds ſhould have an obligation to cauk 

the conſtituent renew, p. 13 
FACTORIES, p. 352. The nature and uſe of a facton, 
ibid. Factories are either general or ſpecial, p. 353- 4 
general factory by a merchant, ibid. Several ways d 
expreſſing the motive to grant the factory, p. 354 
355. The clauſe of conſtitution, ibid, The power, 
p. 356. Factory by a relict to uplift her half d 
moveables, and the rents of her conjunct fee-lands 
ibid. What is to be noticed in ſpecial factories, p. 
357. OF the variety in. the clauſe expreſſing tit 
powers of a factor, ibid. ard p. 358. Of the pre 
miſe to ratify, 10%. The Variety in the clauſe of pro 
vifion, that the factor ſhall be accomptable, 14% and 
359. Of expreſling che allowance of a fee to tis 
factor, ibid. and p. 360. The manner how the ti 
tor's expence is to be cleared, ibid, The ſtile of! 
factory by a minor with conſent of his curators, 


and page 361. A factory and commiſſidn 5y * 
a 


INDEX. 


band to his wife, ibid. and p- 362 ——366. A fac- 0 
try, chamberlainry and bailiary by a landed mans { 
void. and p. 267.—— 372 Of factories to ſell lande, . 
ibid. and p. 373. A factory giving power to perform ö 
the conſtituent's part of a decreet arbitral, ibid. Power j 
to call tutors to account, p. 374. Factory, or letter , 
of attorney after the Eugliſh form. See attorney. 
F1aR, p. 74. See aſſignation. | 


G 
3 (days of) p. 43. 
I 
NpeEnTURE, what, p. 313 and 288. See contracts. 
iINDENTURE between a writer and his apprentice, 

p. 389, 3900. 

INTERDICTION, p 159. 

INSURANCE, (policy of) p. 330—3 40. 


L 
3 R of attorney · See attorney» 


N 

\ TArzarinG Warts, p. 77. How a bond of bor- 
N rowed money is narrated, p 78. The diffe- 
rence of the manner of narrating a bond in a horning 
and in a conveyance, p. 97. How a bond is narra- 
ted in the diſpoſitive clauſe of an aſſignation, ibid. 
How a bond of provifion is narrated, p. 80. A ge- 
neral direction for narrating fimple writs, ibid. and 


p. 81. How diſcharges are narrated, ibid. How al- 


fiznations to bonds are narrated, ibid. How writs in 
their narrative conclude, p. 82, 


Oo 


"Spares gg and obligatory clauſes in writs, p. 
166. See bonds, - 


OzLIGATIONS mutual, p. 366. See contracts. 


P 
Ders. See ſtamped paper, 
Prar, what, p. 144. | 
PoLICY of INSURANCE. See inſurance, 


Eee PRE. 


, 


———— — Oo 


cs 
- —ͤ ———— ——ñ— — —— —Z—⁴ U—Uä—ää ß A — ́ͥ— 
—— D — — . — A W 


— — 
— — — 


INI. EX. 


 PrEcCEPTS, p 65. Precept of warning, ibid. Ne 

acts of parliament to which ſuch precepts refer, p 
67. The ſtile of precepts of ſaſine ſubjoined to he, 
ritable rights, p 68, 69. 

PRESENTATION by a patron of a miniſter to a u. 
cant church, p. 447, 448. When the patron is Pupil, 
ibid, The preſentation ſhould mention the modus 1. 
candi, p. 449 When the church is vacant by tranſ. 
portation, ibid. How the ſtipend is mentioned, ibid, 
If the miniſter be incumbent of another kirk, p. 450, 
The clauſe of recommendation to the Lords for born. 
ing againſt the heritors, ibid. Another way, p. 4;1, 
A reſervation by the patron of his right to ſuperplus 
tithes, ibid. A ſingular caſe of preſentation, ibid. and 
p. 452. A preſentation by a biſhop, who was both 
patron and ordinary, ibid. An edit by the biſhop, 
ibid. and p. 453. A collation by the biſhop, p. 454. 
A collation by a moderator and members of a pref- 
bytery, p. 455, 456+ 

PRESENTATION of a ſchool-maſter by a patron, 

457. 
5 PRESENTATION of a burſar in a college, p. 459. 

PROCURATOKY of RESIGNATION in favour, &c, 
adjected to diſpoſitions, p. 61. Procuratory tor ſer- 
ving an apparent heir Aaaing as heir to his predecel- 
for, p. 62. Of reſignation ad ſremanentiam, p. 6. 
How the Oy is formed when the reſignation 
is in favour of the ſuperior, and of his wife, p. 64. 
When part of the lands hold of the purchaſer, ano- 
ther part of another ſuperior, ibid. 
 Pkr1xcipats. Of bonds by one or more prirci- 
pals, and with or without a cautioner, one or more, 
P- 9, 10, 11. See bonds. 

ProvisIoNs to children. Of bonds of provision 


to children, p. 25, 26, 27, 28, 29, 30, 31. 


PRovisioxs to wives, ibid. See contracts. 


R , 
Ariricariox by a minor, with conſent of hit 
curators, of all diſcharges granted by his fac 

tor, ingroſſed in the diſcharge to tutors, p. 186. 


RATIFICATIONS, p. 377. Whes ratification © 


ur 
05 
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needful, and what is therein to be obſerved, ibid. and 
p- 378, 79. Ratification of a contract of marriage 
of a huſband when he came to the years of majority, 
380. ä 
REGISTRATION, the clauſe thereof, p 460. The ex- 
plication of the word regiſter, ibid. The origin of re- 
gilter, 10d. What is to le obſerved in regiſtrating writs, 
p 461. The various forts of regiſtration, their na- 
ture and form, ibid. and p. 462, 463, 464. 
Ri xUNCIATION to enter heir, p. 212, 213. 
RE NUNCIATIOoxN of pros iſions contained in a char- 


ter or diſpoſition which is ingroſſed in a diſcharge, p. 


174. 
N of an infeftment of annualrent to 
the original debitor, p. 214, 215, 216, 217. 
RENUNCIAarion of the reverſion of a wadlet, p. 
230, 23. By an apparent heir to an adjudger, p. 232. 
RETENTION, p. 57, 58. 


RETROCESSIONS, p. 305 The nature of retro- 


ceſſion, ibid. The order and ſubſumptions offered in 
retroceſſions, ibid. and p. 306. The ſtile of a retro 
ceſſion, ibid. 

REvOCATIONS, p. 382. When needful, and what 
is to be obſerved, ib Revocation of deeds in mi- 
nority, after the granter's perfect age of 21 years 


compleat, p. 384. Revocation by a widow, p. 385. 


| 8 
TaurEp PAPER, p. 471, 472, Cc. 


SUBMISSIONS, p. 454+ The nature, ſubjeR, vari- 
ous forts and requiſites of ſubmiſſions, ibid. and p. 
425. The nature, power, and duty of an arbiter, . 


ibid. and p. 436. The ſtile of a ſubmiſſion, p. 437. 
Submiſſion of a controverſy about lands, p. 439. A 
ſhort form of a ſubmiſſion, p. 440. The form of an 
arbitration or reference, p. 441. The decreet arbi- 
tral, its nature and requilites, ibid. The tile of a 
decreet arbitral, p. 442. | 


SUBSCRIPTION of WRITs. What is to be obſer- 


ved therein, p. 465. The various forms of this clauſe 


in ſundry caſes, ibid. ald p. 466. 
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IND EX. 

STAMPED PAPER. The names of the bonds, deed 

and other rights, which muſt be written on {tampe 

vellum, parchment, or paper, according to the ſe;e. 
ral acts of parliament, p. 472, 473, 474. The er. 

polition of the learned in the law, concerning the ge. U 
neral words of deeds and bail-bonds, p. 473, 47, 


47 7. 
T V 
ABLEs ſhewing the value at which a tack ſhou' 
be bought or fold, p. 479 —48 1. 
Tacks, p. 421. The nature, requiſites, and ſub. W 
zect-matter of a tack, p. 425%, A tack or location of 
lands, p. 4:8, 429. Of the various clauſes and con- Vi 
ditions in theſe tacks according to paction, p. 4;0, ral! 
4331. The tack of a dwelling-houſe, p. 432. 
TESTAMENTS, p. 240. Their nature, fubjet-mat- WM N 
ter, wherein they differ from codicils, p. 341. The 
ſtile of a latter-will, %%. Of the preamble in the 
teſtament, p. 343. Of the diviſion of debts and 
goods in the caſe of two or more legatars, iid. and 
p. 344. The way of expreſſing the power to con- 
firm, p. 245. The faculty to revoke and innovate, 
ibid. A declaration that former teſtaments and lege 
cies are not to be infringed, ibid. Of burdening es- 
ecutors with legacies, ibid. and p. 246. Of the $0 
mination of a factor and curators in a teſtament, i014 ( 
How aneiently the parent recommended to the chil- 


dren to chuſe for curators.the perſons he named to be / 
tutors, ibid and p. 247 Of diſpenſing with the . fit: 
miſſion of tutors and curators, conform to the act 0. / 


parliament. 696, ibid. A lingular form of a teſt req 
ment, ibid and p. 348, 349, 350-. A nomination 
of an univerſal ſucceſſor, with a general diſpoſition of I our 


heritage and executry, ibid. Kue 
TRANSLATIONS, p. 301, The nature of a trau, on, 
lation, and the ſpecifick difference between it and 4 : 


aſſignation, ibid. and p. 302. The form of a tra. WF mc 
lation of a bond and ſums thererein, whereupon !9 

diligence has followed, ibid, The manner of narr- aft 
ting ſeveral bonds in travflations, p. 303. Whats . 
to be obſerved when one or two bonds are transferred, luc 
where the aſſignation couveys many others, p. 5% Vo 


INDEX 
os the warrandice in tranſlations by an heir or exe- 
cutor, ibid, 
U 
— bills of exchange. See bills. 


, V 
Er1umy ſtamped, p. 472, 473, 474. 
VENDITION of a thip, boat, Sc. p. 307, 308: 


ww | 
ö TF JARDHOLDINGSE, a caution tliereanent, p. 93. 
Now abrogated, i and.p. 94, 95. 
Wars are judicial or extrajudicial, and the ſeve- 
ral Kinds of both, p. 1. 
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xs obſervations on what is common and 
: neceſſiry to all writings, p. 48. 

e A reaſon why writers ule ſo many. redundancies in 
- ſtile, p. 484. 

f An *nu.neration- of the formalities or ſolemnities 


» WJ requiſite in the teſting clauſe of all writs, 264d. * 
n The granter, as well as the receiver of all deeds, 
i Wl uot to be properly deſcribed or defiened, by their 
known, uſual and proper name, ſirname and deſignati- 
on, p. 485. | 

y How peers, biſhops, and all commoners and gentle- 
. W mea ſ.ſcribe, p. 486. 

0 When a perſon only ſubſcribes by initials, and there- 

- WO #fter denies his ſubſeription to be ſuch, what thecreditor 
or perlon in whole tu our the deed was granted, mult in 
LW cb a cs do, and what is the proper method to a- 
„ oid diſputes, 157. 

U How. 


INDEX 


How papers are to be ſigned when wrote on broad. 
ſides, or on leaves like thoſe of a printed book, p. 38 
Witneſſes only need ſign the laſt ſheet or page, in. 
ſtruments of ſaſine excepted, which are to be {igne 
by them on each page, ibid. 
A good reaſon why the teſting clauſe of any writ 
ought to be formed with fo much accuracy, and why 
ſo much precaution ſhould be taken in ſubſcribing pi 
pers, 707d. : 

A moveable bond, p. 488. 

Five obſervations on moveable bends, p. 489 — 491, 

A bond of relief, p. 491—492. 

An obſervation upon bonds of relief, ſhewing hoy 
far theſe granted for performance of a deed, dife 
from thoſe granted for borrowed money, p. 493, 

An aflignation, p. 494. | 

Three obſervations upon aſſignations, p 495 --499, 

A trenſlation. p. 499-—501. | 
Five obſervations, ſhewing how the clauſe of regs 
ftration ought to be conceived, p. 50I—504. 

Diſcharge of a bond by a creditor to a debitor, 504 

Three obſervations on diſcharges, p. 505, £06, 

Diſcharge by an athgney, p. 505 - 509. 

Two obſervations upon a dilcharge by aflignies, 509. 

Diſcharge and aſſignation, p. 510 12. 

Four obſervations thereon, p. 512— 514. 

If a debitor in a bond, Cc. decline making pay 
ment, what the creditor muſt do to compel hm 
P+ 514, 515. . 

Letters of horning and poinding, p. 515—517. 

Eight obſervations, ſhowing wherein the {tile of 1 
horning differs, when it is raiſed on a bond, regiltrats 
in the books of ſeſſion, and interior judges booky 
p- $19 —$22. 

Leiters of caption, p. 522— 524. 

Seven obſervations thereon, p. 524 528, 

If a perſon has a juſt objection or exception again! 
payment of a debt, he muit apply to the Lords by 3 
bill of ſuſpenſion, and which when paſſed, is terwed 
letters of ſuſpenſion, p. 528. : 

Method how theſe letters are drawn up and palt, ii 
aid p. 529, 530. 


300 


— — * 


INDEX. 


Bond of cautionry in a ſuſpenſion, p. 530, 531. 
Three obſerv.tions upon ſuſpenſions, as to the me- 
thod of finding caution, or conſigning the ſums char- 
ged for, p. 551— 533. | 
Letters of ſuſpenſion, p. 5 33, 534, 535. 
Eizht obſervations thereon, p. 535—$539- 
Atteſtation of the cautioner's circumſtances, p. 539. 
J Definition of letters of inhibition, p. 540. 
, Letters of inhibition, ibid. and p. 541, 542, 543. 
Ten obſervations upon inhibitions, p. 543—54S. 
A reaſon why a man may raile an inhibition againſt 
his wife, p. 548, 549- 
An inhibition at a husband's inſtance againſt his 
wife, p 549—$52+- + 
Obſervations on different inhibitions, p. 552—5 54. 
An inhibition of teinds, p. 554— 56. 
Obſervation, that inkibition may be raiſed on de- 
pending proceſſes, p. 556. 
Inhibition and arreſtment, p. 557—560. 
Obſervation on the method of executing and regi- 
rating inhibitions, p. 560, 561. | 
Letters of arreitment, p. 562—564. 
An obſervation thereon, p. 564. 
Bond of cautionry in looſing arreſtment, ibid. and 
d. 565, | 
Letters of loofing arreſtment, p. 565, 566, 567. 
What method a creditor muſt take to get acceſs to 
tis debitor s houſe to poind his effects, in caſe acceſs is 
lenied, p. 568. 
Letters of open doors, ibid. and p. 569, 570. 
Obſervation thereon, p. 5 70. | 
Regulations reſpecting civil cauſes, p. 571—577. 
———reſpeCting criminal caſes, p. 5 77—80. 
Fees and dues of the clerks, and other officers in 
eriff and ſtewart courts, in civil caſes, as regulated 
dy att of ſederunt, 16th March 1748, p. 581—585. 
in criminal caſcs, p. 585—587. | 
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